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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr P Bishop

	Scheme
	Principal Civil Service Pension Scheme (the Scheme)

	Respondents
	Cabinet Office


Subject

Mr Bishop has complained that following the change of revaluation basis from RPI to CPI the lump sum calculation to purchase added pensions should be recalculated.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Cabinet Office because: 

· The payment of added pension is subject to the Scheme Rules (the Rules).
· The change in the up-rating of pensions payable under the Scheme from RPI to CPI was lawful.

· The added pension was calculated correctly in accordance with the Rules.
DETAILED DETERMINATION

Material Facts

1. Mr Bishop was a member of the Scheme until he left the Civil Service in March 2011.

2. On 22 December 2009 Mr Bishop paid a contribution of £12,000 to purchase added pension. The pension bought was described in a letter from the ‘People, Pay and Pensions Agency’ as being “£919.27 plus RPI”.
3. On 7 April 2010 Mr Bishop made a further contribution of £10,000 to purchase added pension. The pension bought was described in a letter from the ‘People, Pay and Pensions Agency’ as being “£787.23 plus RPI”.

4. The Pensions (Increase) Act 1971(the 1971 Act) gave the relevant authorities the power to increase ‘official pensions’ by a prescribed percentage.  Official pensions are defined as those payable to various state employees including, amongst others, members of the civil service and NHS. 

5. The following convenient explanation of the statutory background to increases to official pensions is taken from the High Court’s judgment in  R. (Staff Side of the Police Negotiating Board) v. Secretary of State for Work and Pensions; Piper v. Secretary of State for Work and Pensions which concerned the Government’s decision to use CPI instead of RPI to up rate pensions. 

“Public service pensions, including those for the civil service, police, the NHS and local government, may be increased in accordance with the rules established under the Pensions (Increase) Act 1971.  That Act creates a link between public sector pensions and certain state benefits.  The effect is that when benefits are increased to take account of the rise in prices that same rate is used to increase public service pensions. 

The mechanism works as follows.  Section 150(1) of the Social Security Administration Act 1992 obliges the Secretary of State to review certain sums annually 

“in order to determine whether they have retained their value in relation to the general level of prices obtaining in Great Britain estimated in such manner as the Secretary of State thinks fit.” 

Section 150(2) then sets out what the Secretary of State must do if there has been a rise in the general level of prices: 

“Where it appears to the Secretary of State that the general level of prices is greater at the end of the period under review than it was at the beginning of that period, he shall lay before Parliament the draft of an up-rating order – 

(a)
which increases each of the sums to which sub-section (3) below applies by a percentage not less than the percentage by which the general level of prices is greater at the end of the period than it was at the beginning; 

(b)
if he considers it appropriate, having regard to the national economic situation and any other matters which he considers relevant, which also increases by such a percentage or percentages as he thinks fit any of the sums mentioned in subsection (1) above, but to which subsection (3) below does not apply; and 

(c)
stating the amount of any sums which are mentioned in subsection (1) above but which the order does not increase.” 

Section 150(3) then sets out certain benefits in social security legislation, such as the additional state pension.  The effect, therefore, is that certain benefits are automatically up-rated in line with the percentage price increase whereas in the case of other benefits there is a discretion whether to give effect to that increase or not, and one of the factors the Secretary of State is required to consider in the latter case is the national economic situation. 

Section 150(9) provides that the Secretary of State shall make an order in the form of the draft if it is approved by a resolution of each House. 

Section 189(8) of the 1992 Act provides that an order under section 150 “shall not be made by the Secretary of State without the consent of the Treasury.” 

Where an up-rating order is made under section 150 of the 1992 Act, section 59(1) of the Social Security Pensions Act 1975 then requires the Treasury to make an order applying the same up-rating percentage used for the additional state pension (which is listed at section 150(1)(c) of the 1992 Act) to what are described as official state pensions, as defined in the Pensions (Increase) Act 1971, which include the relevant pension schemes in issue in this case. So far as relevant, section 59(1) states: 

“Where by virtue of section 150(1) of the Administration Act a direction is given that the sums mentioned in section 150(1) (c) of that Act are to be increased by a specified percentage the Minister for the Civil Service shall by order provide that the annual rate of an official pension may if a qualifying condition is satisfied or the pension is a derivative or substituted pension or a relevant injury pension, be increased … by the same percentage as that specified in the direction.” 

It is no longer the Minister for the Civil Service who exercises that power, but the Treasury, pursuant to the Transfer of Functions (Minister for the Civil Service & Treasury) Order 1981. 

Section 59(6) of the 1975 Act provides that an order made under this section has to be made by statutory instrument and shall be laid before both Houses of Parliament after being made.” 

6. It is generally accepted that, for reasons to do with the items included in the two indices and the way in which they are calculated, increases in CPI will be lower than increases in the RPI.

7. Mr Bishop’s complaint, as put to me, is not that the change from RPI to CPI linking should not have been made, but that following the change his lump sum added pension cost should be recalculated. 
Summary of Mr Bishop’s position  
8. Mr Bishop has made clear that his complaint is not about the change in the method of up rating pensions secured under the Scheme. He accepts that the Scheme Rules allow the Government to change the basis on which public sector pensions are up rated and that this may adversely affect that part of his pension that is either service related or was purchased through the ‘added years’ scheme.
9. His complaint, he says, is purely about benefits under the new ‘added pension’ scheme and how those purchased benefits should have been valued under the Scheme Rules in the event of a change in the basis of up-rating. He questions whether the option to purchase a fixed amount of pension by payment of a lump sum was allowed or contemplated at the time the Scheme Rules were written or the 1971 Act created.
10. He says that if the Scheme Rules allow the pension provider to unilaterally change key price setting parameters at any time then he contends that they are unjust and inequitable.

11. He argues that the comparison with changes in life expectancy made by Cabinet Office is not a valid one as a general increase in life expectancy does not lead directly to a change in his own life expectancy (and therefore to the cost of his benefits). 
12. He further says that this helps to reinforce his argument that the key price setting parameters – RPI uplift, retirement age and average life expectancy at the purchase and completion date – were fixed at the time he made his payment.

13. He says that he paid a total upfront amount of £22,000 in good faith to the Scheme on the understanding that he was offered and accepted the purchase of added pension on the basis of RPI up-rating that was specified in the quotation and confirmation documents.

14. He therefore contends that the transaction was fully complete at the point of purchase and that it is wholly unjust now to refuse to honour the agreement or to offer him any rebate on his payments.
15. He argues that were the pension provider found to have been using systematically flawed assumptions such that purchasers were found to be materially overcharged then any judicial review would order the errors be put right and the purchasers be given a rebate to correct the overcharging.
16. He says that no terms or conditions were referenced at the time the transaction closed that suggested that material terms might be subject to unilateral retrospective change once his payment had been accepted.
17. He has calculated, using the online calculator provided by the Scheme administrators, that the cost of the added pension based on the rates adopted after the change would be reduced by £2980.80 net of higher rate income tax.
18. He asks that he be paid a rebate in some of his costs and believes that this should be the £2980.80 quoted above.
Summary of Cabinet Office’s position  
19. The Cabinet Office says that Mr Bishop’s complaint is misconceived. They say that the basis on which added pension is ‘priced’ is provided for in the Rules which they say provide for pricing at the time when the contribution is made.

20. They contend that given that the Divisional Court and Court of Appeal have held that the Government was fully entitled to change the indexation basis from RPI to CPI there is no basis for any repricing or rebate at this stage.

21. The Cabinet Office says that Mr Bishop’s rights to make a lump sum contribution to increase his pension benefits and to receive added pension as a result are both governed by the Rules and the 1971 Act.

22. They add that the Scheme could have made provision for calculation of the value of the added pension received to be calculated as at the date when the member becomes entitled to payment, but instead it requires the calculation to be done at the time the contribution is made. 
23. They point out that this is not necessarily disadvantageous to the member. One factor which is relevant to the cost of providing benefits is life expectancy which tends to increase over time. As a result, many members will have their added pension calculated on a basis which underestimates the true cost of providing the benefit. But no-one suggests that a change in life expectancy recognised in revised actuarial tables (for example) should trigger a recalculation of added pension. They argue that by parity of reasoning, there is no basis for suggesting that recalculation is required when a change in indexation basis from RPI to CPI means that the cost of providing the relevant benefits will be lower than was anticipated when the calculation was done.
24. They say that to the extent that Mr Bishop’s complaint is based on the references to “RPI” in the documentation sent to him when he made his lump sums, the answer is supplied by the Divisional Court’s judgment at [74 and [76] “No reasonable reader of this material could have thought that this index would be used for up-rating purposes whatever the changes to it that might develop or whatever schemes for measuring price inflation might develop or whatever schemes for measuring price inflation might develop in the future”. In any event “[a]ny representations about the index to be used were all reasonably to be read as qualified by the legislation and scheme rules”.
25. They conclude that it follows that Mr Bishop has no entitlement to any “repricing” or “rebate”. He is receiving in respect of his lump sum contributions precisely the added pension to which the Rules and the 1971 Act entitle him.
Conclusions
26. Mr Bishop’s complaint was accepted for investigation on the basis of a narrow issue. Bearing in mind the courts’ judgment confirming that a change of revaluation from RPI to CPI is lawful, his complaint is that the lump sum calculation to purchase added pension should now be recalculated to reflect the courts’ judgments. So it is about the past basis of the calculation of the lump sum and not about future added pension revaluation.
27. The purchase of added pension is governed by Part C1 of the Rules. I do not accept Mr Bishop’s argument that as the Rules pre-date the introduction of the option to purchase added pension they are therefore flawed in some way. The wording of this Part of the Rules was specifically introduced to cover this option.
28. Rule C1.2 (3) says:
The option [to pay additional lump sum contributions to purchase pension]:-

(a) May only be exercised by notice in writing to the Scheme administrator in such form and subject to such conditions as the Minister requires, and

(b) in particular, if the Minister so requires, may only be exercised if the member has first requested a statement of the amount of pension that the member will be entitled to count under this rule if the payment of the lump sum is received by the Scheme administrator before the end of the period of one month beginning with the date of the statement.
29. Rule C1.2 (6) says:

…the amount that the member is entitled to count as contributed pension for the relevant scheme year is:-

(a) in the case of a payment made before the end of the period of one month beginning with the date of a statement given to the member in accordance with such a request as is mentioned in paragraph (3) (b) in connection with the option, the amount specified in that statement, and

(b) otherwise, such amount as is indicated as appropriate for the amount of the contribution in tables issued by the Minister, after consultation with the Scheme actuary, having regard to the cost as at the relevant day of making provision for providing benefits under this Section for a person of the member’s age and dependants of such a person.
30. Rule 1.2 (8) defines the ‘relevant day’ as being
(a) In a case where such a request as is mentioned in paragraph (3) (b) is made in connection with the option, the first day after the period of one month mentioned in that paragraph, and

(b) Otherwise, the day on which the payment is received by the Scheme administrator, and

“the relevant scheme year” means the scheme year in which the relevant day falls

31. In Mr Bishop’s case he says that he requested written statements, and that it was on the basis of these that he made the lump sum payments. He has been unable to provide a copy as he did not retain these once the transaction was completed. I have no reason to doubt his recollection of events.
32. Rule C1.2 (7) says:

A statement given to the member in pursuance of such a request as is mentioned in paragraph (3) (b) – 

(a) must specify such amount as is indicated as appropriate for the amount of the contribution in tables issued by the Minister, after consultation with the Scheme actuary, having regard to the cost of making provision for providing benefits under this Section for a person of the member’s age and dependants of such a person –

(i) so far as any factors relating to the member’s circumstances are concerned, by reference to the relevant day, and

(ii) so far as any other relevant factors are concerned by reference to the date of the statement…

33. I am therefore of the view that the added pension was calculated correctly in accordance with the Rules.

34. The letters dated 22 December 2009 and 7 April 2010 used the term “plus RPI” in quoting the pension purchased by the lump sum contribution. The issue regarding quotations and other communications stating that the pension increases will be linked to RPI has been the matter of much debate and review by the courts. The courts have ruled in other similar cases that although the use of RPI may be present in explanatory literature, unless there is a promise or assurance which is clear and unambiguous that RPI will be used in perpetuity then the members may not rely on any such statements. There is no such promise in the statements issued to Mr Bishop and therefore the Trustee is free to change the Index for future pension increases.

35. Whilst Mr Bishop may have been led to believe that his added pension would increase each year by the change in RPI by the wording of the quotation it was, I am sure, just a statement of a conventional understanding and belief. At the time RPI was the very widely accepted measure of price inflation and the writer did not contemplate the possibility of an alternative.
36. The Trustees have correctly pointed out that the added pension to which Mr Bishop is entitled is subject to the Rules and the 1971 Act. In circumstances where there is a discrepancy between any documentation and the Rules, then it is the Rules, as the legal document, which always prevails. Therefore, whilst Mr Bishop may have been led to expect that his added pension would be subject to increases in line with RPI I cannot recommend that he should receive  such increases and nor can I conclude that his lump sum contribution should be recalculated as a result of the change from RPI to CPI.
37. Mr Bishop argues that the Cabinet Office’s comparison with changes in life expectancy is not valid. However, where the two are similar is that they are based upon assumptions which cannot be predicted with any certainty. If we were to experience a period of high inflation, by whichever measure that is gauged, then it would be clearly irrational for Mr Bishop’s added pension to be recalculated as a result in exactly the same way as it would be irrational to recalculate it were he to live to be 100. On the other hand his retirement age is something that can be accurately predicted and so any change to this could be expected to lead to a recalculation of his pension.
38. Although Mr Bishop’s future increases will probably be lower than without the change to CPI, it should not be thought that RPI is an objectively accurate measure of the consumer’s experience of price inflation and that CPI is not. Indeed, the view of some is that CPI is a more accurate reflection. RPI is not an absolute measure of price inflation that CPI falls short of – they are just two of a variety of structured indices that differently measure people’s experience of price inflation, with RPI increases expected to be higher.
39. For the reasons given above I do not uphold Mr Bishop’s complaint.
JANE IRVINE

Deputy Pensions Ombudsman
5 February 2013
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