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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss L Spencer

	Scheme
	West Yorkshire Pension Fund

	Respondents
	West Yorkshire Fire & Rescue Service


Subject

Miss S complains that she was not awarded an ill health early retirement pension; her employer failed to follow correctly the Local Government Pension Scheme regulations and there was maladministration in the way her claim was processed.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against West Yorkshire Fire and Rescue Authority because it failed to deal with the application for ill health early retirement correctly.
DETAILED DETERMINATION

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 

1. Regulation 20 (1) says

If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5 - 

(a) to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 
(b) that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age, 

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

2. Regulation 20 (5) says

Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.

The Local Government Pension Scheme (Administration) Regulations 2008

3. The Regulations make provision disputes to be dealt with through an Internal Disputes Resolution Procedure, which is dealt with in two stages. Where the dispute is not resolved at the first stage, Regulation 60(2) says

The applicant … may, before the expiry of the period of six months beginning with the relevant date, make an application to the appropriate administering authority to reconsider the disagreement.

4. The relevant date for the purposes of this case was six months from the date of the stage 1 decision on 16 August 2010, in other words by 15 February 2011.

Material Facts

5. Miss Spencer was employed by West Yorkshire Fire and Rescue Authority (the Authority). She started to have health problems in 2007. Over the following years she was seen by various doctors and initially diagnosed with De Quevain’s tenosynovitis. She underwent treatment including physiotherapy and had various periods off work. In 2009 a report from a consultant rheumatologist suggested a possible diagnosis of fibromyalgia, which was confirmed as the diagnosis in December 2009. She was advised to have regular exercise to manage her pain and stimulate the build up of natural endorphins but was discharged from specialist care with no further interventions.

6. At a meeting on 3 February 2010 there was a discussion about possible ill health retirement, resignation or dismissal. The Authority wrote the same day to confirm the discussion and agreement to refer her to Dr S, an Independent Registered Medical Practitioner (IRMP), for an opinion as to possible eligibility for ill health early retirement.

7. On 16 March 2010 Dr S provided his certificate and report, stating that on the balance of probabilities Miss Spencer was not permanently incapable of discharging her duties because: 

· she was relatively young; 

· there was no clinical evidence that the disabling condition would permanently prevent her from carrying out her current duties or any other employment; 

· the diagnosis was very tentative; and

· she had not tried every therapeutic intervention – other treatments and programmes were available.

8. Dr S concluded 

“I would not consider this case as permanent however until every therapeutic option has been considered, attempted and a period of time, by which I mean a few years given Miss Spencer’s age, has shown no natural improvement.”

9. At a further meeting on 31 March 2010, it was agreed that it was not possible for Miss Spencer to continue working, but she was told she was not eligible for ill health retirement on the basis of Dr S’s report (which she had not seen - a copy of his certificate was handed to her, but not the accompanying report). Mr Indriks, Miss Spencer’s representative, advised that they would appeal. He asked whether the IRMP’s report was binding on the Authority. 

10. The Authority’s Senior Human Resources Manager sent a letter the same day confirming the outcome of the meeting and advising that a further meeting would be arranged regarding the termination of her employment contract. In that letter, the Senior Human Resources Manager referred to the discussion about whether the IRMP’s assessment was binding on the Authority, saying her opinion was that it was binding but she would check this and confirm one way or the other.

11. The further meeting took place on 7 May 2010 and was followed by a letter on 10 May. This confirmed the decision to terminate Miss Spencer’s employment as from 28 May, and advised of her right of appeal. The letter also advised that the Pension Fund would contact Miss Spencer regarding payment of her deferred pension and would provide information about the appeals process for ill health retirement.

12. Miss Spencer lodged an appeal on 3 August 2010 against the refusal to grant ill health early retirement. The Stage 1 Decision was provided by the Human Resources Director on 16 August confirming the decision. Mr Redfearn advised that the decision was made by the Authority, but heavily influenced by the medical opinion from the IRMP. He said it was not for him, as a lay person, to question the decision of the IRMP. He concluded, 

“As it is my opinion that the IRMP’s decision is correct and that his decision is based on all the relevant facts. I do not believe there is a need for further medical opinion therefore this completes the appeal stage with West Yorkshire Fire Authority.

13. The Human Resources Director provided details of the process for appealing to stage 2, to Bradford City Council (the Council), and subsequently to the Pensions Ombudsman. 

14. Mr Indriks sent a Stage 2 appeal to the Council on 2 February 2011. He contacted the Council again on 19 September as no Stage 2 decision had been provided. The Council replied on 22 September advising that appeals should be made to the employer, so it had passed the case back to the Fire and Rescue Authority. Mr Indriks questioned this, as he had been referred to the Council at the end of stage 1. The Council then advised that it had never received his stage 2 appeal and it was now too late to deal with it, but said it would write to the Fire Authority to point out that it should have mentioned time limits and the availability of the Pensions Advisory Service (TPAS). 
15. Miss Spencer brought her complaint to the Ombudsman. During the investigation, the officer dealing with the investigation highlighted a number of issues with the handling of Miss Spencer’s application, in particular that the IRMP’s approach was effectively to wait and see what effect treatment might have rather than making a decision as to whether it was more likely than not that Miss Spencer was permanently incapable of her duties; and that the authority had simply accepted the Dr S’s comments rather than examining them critically, requesting further comments as necessary and making its own decision.

16. As a result, the Authority indicated that it would agree to pay Miss Spencer an ill health pension. After further consideration, however, the Authority advised that it would review Miss Spencer’s case and refer the matter to an IRMP to consider what level of pension, if any, should be paid. The Authority sought a fresh opinion from an IRMP considering the following two questions:

· whether the condition was likely, on the balance of probabilities, to mean Miss Spencer was permanently incapable of carrying out her duties in the absence of treatment;

· if so, whether the treatment was likely, on the balance of probabilities, to lead to an improvement sufficient to allow her to discharge her duties.

17. The Authority agreed that, if the conclusion reached was that her condition was likely to be permanent, and treatment was not likely to change that, she should be paid benefits on the basis that she should have been retired on the grounds of ill health from 28 May 2010. The Authority also agreed to pay Miss Spencer £200 for the mishandling of her case.

18. The Authority duly instructed another IRMP, Dr H, who reviewed the case. He provided a report on 19 October 2012. He said he saw Miss Spencer on 12 October and explained the process of his assessment. He spoke to her about her health, in particular around the time of her dismissal from employment. He considered all the available medical reports, including her occupational health notes and her GP’s records, as well as some further documents provided by her partner. He then reviewed the evidence, making a number of comments, including:
· there are conflicting medical opinions about the medical condition, its outcomes and prognosis with or without treatment;

· his experience is that it can be progressive but is not always so;

· it can be severely disabling but is not always, and patients can improve – their symptoms can plateau and they can deal with their symptoms sufficiently to enable a return to work;

· recovery can take years and it is very difficult to provide an accurate prognosis;

· the original review had taken place only about six months after the diagnosis was originally proposed and only three months after it was confirmed; this short period would have made it difficult to certify permanent incapacity;

· at that time, Miss Spencer had not had cognitive behavioural therapy and this was mentioned in the IRMP’s report;

· none of the medical professionals involved in her care at the time had offered the opinion that she would be permanently unfit for her work.

19. The IRMP then considered the two questions set out at paragraph 14 above. He concluded that, at the time her case was considered in 2010, he did not think there was sufficient evidence to state on the balance of probabilities that her condition was likely to mean she was permanently incapable of carrying out her duties. The diagnosis was very recent and there were prospects of recovery over time, with or without treatment. He considered the treatments set out in the original IRMP’s report reasonable and it was reasonable to suggest on the balance of probabilities that these would have led to an improvement sufficient to allow her symptoms to be more manageable, thus allowing her to carry out her duties. 

20. He said that incapacity within the rules of the Scheme means incapacity in respect of which there is no reasonable prospect of recovery, taking account of available treatments. In this case, the extent of permanency may not be fully ascertainable until all possible treatment has been exhausted and a period of time elapsed after diagnosis. He concluded that the previous IRMP’s decision was reasonable; had he reviewed the case in 2010, he would have come to the same conclusion – it was reasonable to say her condition could not be considered permanent until 

“…the therapeutic conditions and options had been considered, attempted and a period of time had elapsed without any improvements.”

21. Both parties then contacted this office asking how the matter should be concluded.

22. Miss Spencer’s complaint originally included a complaint that the Council had failed to deal with her stage 2 complaint properly, but the officer concluded that there was no fault in relation to this. That issue has not been pursued further.
Summary of Miss Spencer’s position  
23. Miss Spencer says she was not seen by Dr H – it was in fact another doctor who actually carried out the assessment on 12 October 2012. 
24. There is no prospect of her recovering sufficiently to be able to work. Her condition has progressed but Dr H ignores the fact that three years have passed and her condition is worse; she has been discharged from all treatments since then without any success. Although her diagnosis had only been confirmed a few months prior to her application for ill health retirement, she had been suffering since 2007 and continued to get worse throughout that period.
25. The decision of the High Court in the ‘Spreadborough’
 case confirms that where it takes time to make a decision that a condition is permanent, that can be backdated. If she took her case to court, the court would rule that she should be deemed to be permanently unfit at the date of dismissal and backdate benefits to then.
26. The Authority’s previous decision to pay her an ill health pension, only to then decide it would instead refer the matter to a fresh IRMP for consideration, amounted to maladministration. This change of position caused her further unnecessary emotional distress.
Summary of West Yorkshire Fire & Rescue Service’s position  
27. As agreed, the Authority referred the matter to a second IRMP, Dr H, who had not had any previous involvement in Miss Spencer’s case and asked him to consider in particular the two questions set out in paragraph 14 above. It received his report in which he states that he saw Miss Spencer and her partner and the Authority can only conclude that it was indeed Dr H who saw her as there is no evidence to the contrary.
28. The IRMP has reviewed all the information and stated that “on the balance of probability the decision made by Dr S was a reasonable decision”  and that “Dr S has quite reasonably suggested that it would be difficult to consider her case as permanent until therapeutic conditions and options, attempted and a period of time had elapsed without any improvement.”

29. In the light of this decision, the Authority is now in possession of two medical opinions and if those had said that she met the requirement it would have retired her on ill health grounds. The Authority has a duty to spend tax payers’ money carefully and would not award an ill health pension against the advice of two IRMPs. The Authority is therefore of the view that an ill health pension is not appropriate. The decision in 2010 to dismiss her on capability grounds and not to retire her with a pension was correct. However, the Authority is willing to refer the case to a fresh IRMP for an opinion on the points set out in the conclusions below.
Conclusions

30. Miss Spencer has referred to the decision in ‘Spreadborough’ but I do consider that decision is relevant to this case. It concerned an application made under the previous Regulations, which do not apply to her, and concerned the ‘appropriate date’ when someone became permanently incapable, for the purposes of dealing with payment of deferred benefits. The earlier Regulations contained reference to payment from the “appropriate date”, which could be any date on which the member became permanently incapable. That reference was removed by subsequent Regulations and is not relevant here.

31. In this case, the test is whether, at the time of dismissal, her employment was terminated on the grounds of permanent incapacity. So the question has to be whether, at that date, there was sufficient evidence to say her employment was terminated on grounds of permanent incapacity. 

32. As treatment has not helped and it seems there has been no improvement, it is likely that Miss Spencer is now entitled to payment of deferred benefits. But that does not necessarily mean she should be entitled to ill health pension as at the date her employment terminated in 2010.
33. During the investigation the Authority agreed to consider Miss Spencer’s case again, and has now done so. The question for me to determine is whether the faults identified by the member of staff in this office have been corrected – or repeated.

34. In his report Dr H makes the following points:

· there were conflicting medical opinions and difficulty with prognosis, especially early on after diagnosis;

· Miss Spencer had not had cognitive behavioural therapy;

· none of her medical practitioners said she was permanently unfit;

· there was not enough evidence to say she was permanently incapable;

· there are prospects of recovery over time (with or without treatment);

· the suggested treatments were reasonable, and it was reasonable to suggest that on balance these could have led to improvement sufficient to discharge her duties; and 

· it was reasonable to say her condition was unlikely to be permanent if further therapy was available.

35. I do not consider that Dr H has addressed the issues fully – essentially what he has done is to repeat what the previous IRMP said, and say that his opinion was correct; it is too uncertain to be able to say whether Miss Spencer’s condition will be permanent until all available therapies have been tried and failed - in other words a ‘wait and see’ approach. He did not actually answer the two questions put to him.
36. The basis of both decisions seems to have been that the position was unclear; there was potentially treatment that Miss Spencer might be able to have, which might lead to her getting better at some point in the future. In my judgement this is not sufficient. The Authority had to make a decision as to whether her ill-health was likely, on the balance of probabilities, to be permanent. If her condition would have been permanent in the absence of treatment, the next question was whether the treatment was likely to change that. The Authority failed to give proper consideration to these questions. 
37. Dr H should have been asked about the treatments. He referred to the treatments mentioned in the original report, but Dr S had not been specific about what those treatments were or, crucially, about whether they would actually lead to Miss Spencer being able to perform her duties – he said it was not possible to comment until every therapeutic option had been attempted and a period of a few years had elapsed.  
38. The mere statement that there were some treatments, and that her condition might improve at some unspecified point in the future, was not sufficient. The Authority had to make a decision about whether it was likely Miss Spencer would be capable of her duties, rather than simply saying there would not be enough evidence to reach a conclusion this until some years later. It is not appropriate to require someone to attempt every conceivable treatment and await the outcome of those before reaching a view. 
39. Also, taking notice of the fact that her medical practitioners had not said Miss Spencer was permanently unfit for her duties was erroneous; they were never asked to give that opinion and would not have been able to in any event, so it was not a relevant consideration for him to take into account. 

40. Such decisions need to be made properly, in accordance with the statutory requirements. I consider the failures to address the issues about future treatment mean the decision-making process was flawed. Unless the right process has been followed and the right questions have been asked one cannot be certain that the right decision has been made, so the decision cannot be relied on. Since this is a statutory scheme the decision-makers are obliged to apply the law correctly and Miss Spencer is entitled to a decision that has been made properly, which is not the case here. 
41. Miss Spencer has questioned whether it was in fact Dr H who saw her before preparing his report. The Authority says there is no reason to doubt that it was him. In view of the faults I have identified I am able to reach a conclusion on the main issues in the complaint without needing to decide this point. But clearly the Authority will need to ensure that when putting into effect the directions below there is no reason to doubt that, if the IRMP needs to see Miss Spencer there is no possibility of doubt as to his identity. 
Directions   

42. Within 28 days the Authority should reconsider whether Miss Spencer was entitled to ill health retirement in May 2010 having first sought a fresh opinion from an IRMP considering, in particular,  the following questions:

· Was her condition likely, on the balance of probabilities, to mean she was permanently incapable of carrying out her duties in the absence of treatment?

· If so, what treatment was available that she should reasonably have undertaken? 

· Was the treatment likely, on the balance of probabilities, to lead to an improvement sufficient to allow her to discharge her duties? 

43. The IRMP will have access to all relevant medical records but not the reports of the previous IRMPs.

44. The Authority must ensure that it has sufficient information to reach a view on the above questions, including details of relevant treatments and whether they would in fact have been likely to lead to Miss Spencer being capable of carrying out her duties (it being insufficient simply to say that there was not enough information to reach a view unless and until all treatment options had been tried).

45. If the conclusion is that her condition was likely to be permanent, and treatment was not likely to change that, Miss Spencer should be paid benefits on the basis that she should have been retired on the grounds of ill health on 28 May 2010. Simple interest is to be paid on any benefits from the due date of each payment to the date of actual payment. The interest is to be calculated at the base rate for the time being applicable to the reference banks.

46. If the conclusion is that her condition was not likely to be permanent (either with or without treatment) there is no further action to be taken by the Authority.
JANE IRVINE 

Deputy Pensions Ombudsman 

12 March 2013 
� Spreadborough v the Pensions Ombudsman and the London Borough of Wandsworth [2004] EWHC 27 (Ch)
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