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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss K Carden-Jones

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Portsmouth City Council (the Council)


Subject

Miss Carden-Jones disagrees with the Council's decision not to award her ill-health retirement benefits from active service.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because:

· independent advice and appropriate certification was not properly obtained by the Council when Miss Carden-Jones was first informed that she was not eligible for an ill health award;

· at the first review of the initial decision the Council did not make the decision as to whether Miss Carden-Jones met the requirements of Regulation 20;

the Council failed to properly advise Miss Carden-Jones of her rights to appeal. 

· DETAILED DETERMINATION

Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provisions under the 2008 Regulations are contained in Regulations 20 (ill health retirement from active service) and 31(early payment of deferred benefits due to ill health), which are set out in greater detail at Appendix 1 to this Determination. Under Regulation 20 there are three tiers of pension:

Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

Tier 2 - Permanently incapable of current job and no prospect of obtaining gainful employment within three years of leaving but likely to be able to obtain gainful employment before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.

3. Under Regulation 31, the member must be suffering from a condition that renders the member permanently incapable of discharging efficiently the duties of their former employment because of ill-health or infirmity of mind or body and, if so, as a result of that condition the member must have a reduced likelihood of being capable of undertaking any gainful employment before reaching normal retirement age, or for at least three years, whichever is the sooner. 
Material Facts

4. Miss Carden-Jones was born on 9 August 1952. She was employed by the Council from 5 February 2001 initially as a helpdesk co-ordinator and then as a Meals-on-Wheels co-ordinator from 11 June 2004 until 1 April 2009 when her employment was terminated. Miss Carden-Jones was a member of the Scheme.

5. On 29 May 2008, Miss Carden-Jones went on long term sick leave suffering from fatigue and a throat condition. She did not return to work. 

6. During her absence Miss Carden-Jones was assessed on a regular basis by the Council's Occupational Health Unit (OHU). Following her first review, on 17 September 2008, Dr P, the OHU physician wrote to the Council, and said:   
“Ms Carden-Jones has developed a problem with her voice, which so far has not improved despite speech therapy. She is not fit to return to her previous role, because 75% of her time is involved with communicating on the telephone. However, I believe if a temporary redeployment options to a role, which does not involve a lot of talking, are available, then she is fit to return to work.”  
7. The next report from Dr P was dated 5 November 2008 and said that Miss Carden-Jones remained unfit for work and that as the cause of her symptoms was unknown it was difficult to give a prognosis.
8. In January 2009, Dr P, said that she had written to Miss Carden-Jones’ GP for medical information, copies of reports from her specialists and details of any future planned treatment in order to get a clearer indication of prognosis.  
9. On 9 February 2009, the Council wrote to Miss Carden-Jones and advised her that due to her on-going absence her employment was to be terminated with effect from 1 April 2009. The letter said “I also confirmed that we have an option to request an opinion with regards to your possible eligibility to ill health retirement. [HR advisor] confirmed that there are now 3 tiers of ill health retirement and agreed to seek an opinion from Occupational Health and will confirm the decision to you.” The letter included details of Miss Carden-Jones’ right to appeal the decision to terminate her contract of employment.    
10. The next report from Dr P was dated 11 February 2009 and said that the longer term prognosis would be an improvement in Miss Carden-Jones’ symptoms which would enable her to return to work. The report concluded as follows:
“Since writing this report I understand that Katherine is likely to be dismissed as a result of ongoing health problems and information was therefore sought as to whether she would meet IHR criteria. At this stage she is receiving treatment and undergoing investigations and I do not believe that we have reached a stage where we could say she has a permanent medical problem.”
11. On 25 February 2009, the Council wrote to Miss Carden-Jones and advised her that she was not eligible for any tier of ill-health retirement. The letter advised Miss Carden-Jones of her right to appeal this decision but did not specify a time limit or any other details. 
12. On 16 March 2009, Miss Carden-Jones appealed the Council’s decision on the grounds that there was evidence of medical incapacity and she was “unlikely to be fit for gainful employment within a reasonable time.”
13. On 30 March 2009, Miss Carden-Jones’ union representative wrote to the Council suggesting that it would be helpful for Miss Carden-Jones to have a second assessment by the OHU and “a pension tier allocated to her”.   
14. Dr P the OHU physician responded, on 8 April 2009,  to the request for Miss Carden-Jones’ case to be re-assessed and said: 

“In my last report of the 11 February 2009…I indicated that as she was still receiving treatment and undergoing investigations, I did not believe we had reached a stage where we could say she would be likely to meet the criteria for Ill Health Retirement. I did not however, refer her to the Independent Registered Medical Practitioner for a second opinion and issuing of a certificate re IHR, as I understood the enquiry to be asking whether she was likely to be eligible rather than a request for formal consideration of Ill Health Retirement. I therefore do not believe that an appeal can be made at this stage as a formal opinion and certificate has not been issued by the Independent Registered Medical Practitioner.”       

15. Miss Carden-Jones’ case was referred to Dr S, who is referred to as an independent registered medical practitioner, to provide an opinion on ill-health retirement. Dr S was provided with Miss Carden-Jones’ OHU records, ENT Consultant’s report, dated 13 November 2008, and a report from her GP, dated 3 February 2009. The report from ENT Consultant did not contain an opinion as to permanency or fitness to return to work. The report from Miss Carden-Jones’ GP said “It is difficult to be optimistic therefore regarding an early return to work with her remaining health problems, although psychologically it would obviously be helpful to explore the possibilities with regard to her employment.”  
16. Dr S said in his report dated 29 April 2009:
“The primary impairment preventing her return to work is her symptom of fatigue which is likely to be attributable to several of her diagnoses. Although she has not as yet recovered to a level where she would be able to return to work and indeed there is no date for her to be able to return to the workplace, conversely her conditions would not be considered permanent. There is scope for further response to treatment and the central diagnosis likely impacting on her incapacity for work are her psychological problems which in turn are reactive to her current health problems and financial situation.”   
17. Dr S’ report is written on Council letter headed paper and is headed “Occupational Health Department”. The certificate of permanent incapacity signed by Dr S on 29 April 2009 indicates that in his opinion Miss Carden-Jones was not permanently incapacitated, that he was an independent duly qualified registered medical practitioner and that he was employed by Working Health Solutions Limited.
18. The Council informed Miss Carden-Jones by way of a letter dated 26 May 2009 that she was not eligible for ill-health retirement. The letter also advised Miss Carden-Jones of her right to appeal this decision but did not specify a time limit. 

19. On 11 August 2011, Miss Carden-Jones wrote to the Council and said that she now had a firm diagnosis of Myalgic Encephalopathy/Chronic Fatigue Syndrome (ME/CFS). Miss Carden-Jones asked the Council to reconsider her dismissal terms in order that she could request that her pension was paid immediately with a lesser or, alternatively, no reduction.
20. The OHU acknowledged Miss Carden-Jones’ request on 25 August 2011. Their letter said "We have been asked by your former employer to arrange an Occupational Health appointment in order to assess eligibility for early payment of your pension as a result of ill-health.”    
21. Miss Carden-Jones was seen by the OHU on 21 September 2011. The OHU report provided following Miss Carden-Jones’ appointment is signed by Dr S, the physician who signed the certificate of permanent incapacity on 29 April 2009. The report said that before a decision in relation to permanency could be made it would be necessary to obtain up to date reports from the key specialists involved in Miss Carden-Jones care. 

22. Further reports were obtained and Miss Carden-Jones’ case was referred to Dr R, another occupational health physician, who provided a report dated 5 January 2012. The report, which is written on Council letter headed paper and headed “Occupational Health Department”, states that the physician is qualified to work as an Independent Registered Medical Practitioner in accordance with Regulation 31. The report concludes:   
“…She applied for ill health her Ill Health Retirement on 11 August 2011 for deferred benefits…
It is my opinion that:

1. Kathryn is on the balance of probabilities permanently incapable because of ill health of carrying out efficiently the duties of her former employment.

2. As a result of her ill health Kathryn has reduced likelihood of being capable of undertaking other gainful employment (30 hours a week or more for 12 months or more) within 3 years. 
On this basis I am happy to sign her certificate of permanent Ill Health Retirement for an ex employee who left employment on or after 1 April 2008.”     
23. On 19 January 2012, Miss Carden-Jones sent an email to the Council explaining that she had asked for the decision for her dismissal to be reviewed and a medical pension paid from the date of her dismissal. 
24. On 20 February 2012, the Council wrote to Miss Carden-Jones and said she was advised of the right to appeal against the decision that she was denied ill-health retirement under the Internal Dispute Resolution Procedure (IDRP) on 9 February and 26 May 2009. The letter said that the right to appeal was subject to a six month time limit and that she had no further grounds to appeal on the basis that deferred ill health retirement benefits do not carry any tier entitlement. 
Summary of Miss Carden-Jones’ position  
25. If she had been awarded an ill health retirement pension in 2009 she would have had access to periodic OHU medical reviews to assess her ongoing prognosis and it may have been determined earlier that she was permanently unable to continue working. 

26. She complained to the Council saying that she disagreed with the decision to dismiss her for continual absence as all of her absence was medically certificated. 
27. The appeal process was not explained to her and it was never referred to as the IDRP nor was she informed of the six month time limit. 
28. The Council were not impartial in their medical assessments of her illness. They judged her case following the “absence management” rules rather than looking at her genuine illness and future inability to work. Her case was mismanaged by the Council and an error of judgment has occurred. 
29. All of the symptoms and diagnosis, backed up by medical reports from her specialists, are the same now as they were when she was dismissed. She should have been assessed as permanently unable to work in 2009.
30. The lack of clarity in the wording and layout of the Certificate of Permanent Incapacity is misleading. The word “Permanent” in the first paragraph for Boxes B1 or B2 give rise to confusion, as in the following paragraphs there are various outcomes to the employee’s possibilities of finding work in the future and this will determine the allocated tier Ill Health Pension to be awarded.
31. If the form had been laid out in a different manner it would have allowed the independent registered medical practitioner to specify that should her conditions be proven to be chronic she could be dismissed on grounds of ill health in future. This would have allowed her employer to continue to monitor her condition until such time as the on-going investigations into her health had been concluded.     
Summary of the Council’s position  
32. The initial opinion was that Miss Carden-Jones did not fulfil the criteria for early payment of deferred benefits. It was only subsequent to these assessments when further treatment options had been explored that it became clear that a timely recovery was unlikely and that Miss Carden-Jones’ medical condition was such that she became eligible for benefits.  

33. The OHU contract was first put out to tender in April 2008 and the contract was awarded to Working Health Solutions Limited. The Council’s Occupational Health department comprises of doctors who are not employed directly by the Council but who are contracted through a third party arrangement. The Council is under no obligation to appoint an independent registered medical practitioner outside the company as long as the independent registered medical practitioner has not previously advised in relation to the same case.  
34. Miss Carden-Jones was sent a letter dated 25 February 2009 indicating that the OHU would be contacted about whether she was eligible for any tier of ill health retirement. The OHU confirmed that at this stage Miss Carden-Jones was still receiving treatment and undergoing investigations and therefore they did not believe that they had reached a stage where they could say that Miss Carden-Jones had a permanent medical problem. 
35. In the letter sent to Miss Carden-Jones on 9 February 2009 it was indicated that she had a right of appeal which should be sent within 10 days of receipt of the letter. Miss Carden-Jones submitted an “Appeal against Terms of Dismissal” letter dated 16 March 2009. She was not disputing the fact that she should not be dismissed rather she expected to be given “dismissal on medical grounds”. It was agreed that Miss Carden-Jones could request an ill-health retirement review from OHU. A referral to OHU was then arranged negating the need for an appeal hearing. 

36. It is acknowledged that there was no specific time limit in the letter dated 25 February 2009 or the letter dated 26 May 2009 and that the appeal process was not explained to Miss Carden-Jones nor was Miss Carden-Jones advised of the six month time limit. However, she did not submit an appeal until August 2011 requesting that the Council reconsider the dismissal terms. However, had Miss Carden-Jones appealed at the time appropriate advice would have been sought and the IDRP process would have been followed.     
37. It is regrettable that OHU did not view the request submitted by the Council as formal thereby commissioning a decision in February 2009 to indicate that Miss Carden-Jones was not eligible for ill health retirement, however, a formal opinion was sought in April 2009 following the appeal request and the outcome did not differ from the decision made in February 2009.

38. The Council took into account all the OHU advice when making their decision in line with the Managing Attendance at Work policy, the information provided by OHU was not conclusive and ill health retirement could not be awarded.         
39. Miss Carden-Jones was given a further opportunity to appeal against the decision provided in the letter dated 26 May 2009. Miss Carden-Jones did not appeal and therefore would potentially not be aware of the IDRP as the internal process had not been exhausted. 

40. The initial decision was based on the information available at the time and the advice contained in the Scheme Regulations. In particular, does the member have sufficient service to qualify for ill health retirement? Does an independent registered practitioner consider that the member’s ill health render him permanently incapable of discharging the duties of his current employment? Does the member have a reduced likelihood of undertaking gainful employment before his normal retirement age? Miss Carden-Jones failed to meet the 2nd and 3rd requirements and therefore there was no basis to support the payment of ill health retirement benefits.
41. The fact that Miss Carden-Jones was adjudged in 2012 as permanently incapacitated does not make the decision reached in 2009 incorrect.  .
Conclusions

42. In order to be entitled to any pension under Regulation 20 of the 2008 Regulations, Miss Carden-Jones must be permanently incapable of discharging efficiently the duties of her former employment. 'Permanently' is defined as until, at the earliest, her 65th birthday. If that criterion is met, then in order to meet the criterion for Tier 1 benefits, she must be considered unable to undertake any employment and for Tier 2 or Tier 3 benefits have a reduced likelihood of obtaining gainful employment before her normal retirement age. The decision as to whether Miss Carden-Jones met these requirements fell to her employer (the Council) in the first instance.

43. Before making such a decision, the Council needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner had to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008 (see Appendix).
44. An independent registered medical practitioner under the Regulations (see Appendix) is a person who

-is qualified in occupational health medicine;

-is approved by the appropriate administering authority;

-has not previously been involved in the same case in any way, and;

-is not and never has been the representative of any party in the same case.

45. In February 2009, when Miss Carden-Jones was first advised that she was not eligible for ill-health retirement benefits the Council did so without obtaining independent advice or the required certification of permanent incapacity, as required by the Regulations. The Council contend that the OHU did not view the request submitted by the Council as formal and that is why there is no advice from an independent registered medical practitioner or the required certificate. In my judgment the Council should have given clear instruction to the OHU and certainly have recognised that the provisions of the Regulations had not been met before they wrote to Miss Carden-Jones, on 25 February 2009, stating that she was not eligible for any tier of ill-health retirement. The Council clearly considered at the time that this was a formal decision as the letter also provided Miss Carden-Jones of her right to appeal the decision. The approach taken is obviously incorrect and amounts to maladministration.
46. In April 2009, consideration was given again as to whether Miss Carden-Jones qualified for ill-health early retirement. The Council refer to the report and certificate dated 29 April 2009 as being provided by an independent registered medical practitioner.  
47. In my view it is questionable that the physician concerned can be regarded as truly independent of the Council as the certificate was completed, signed and the declaration made by a physician who was employed by the same company appointed by the Council to provide occupational health services who had already advised the Council on Miss Carden-Jones’ medical condition in relation to her employment. I do however accept that Dr S at this point does not appear to have had any direct involvement in Miss Carden-Jones’ case.  
48. Insofar as the second decision itself is concerned in their letter of 26 May 2009 the Council say “I understand that you have received a copy of the report [dated 29 April 2009] and will therefore understand that Occupational Health have confirmed that your incapacity would not be considered permanent.” Setting aside the question of  Dr S’  independence the Council needed to do more than simply pass on the view of the independent registered medical practitioner. It is my view that the Council did not, as required by the Regulations, make the decision at all.
49. Miss Carden-Jones contends that the appeal process was not explained to her. She says it was never referred to as the IDRP nor was she informed of the six month time limit.  In my view, the Council itself seems confused about its appeals process. On the one hand they say “Miss Carden-Jones did not appeal and therefore would potentially not be aware of the IDRP as the internal process had not been exhausted” and on the other hand they say that “if she had decided to go forward with the appeal the Council would have carried this out in accordance with the IDRP rules.” Either way there is no clear evidence that the IDRP, or for that matter the internal appeals process, was clearly explained to Miss Carden-Jones. The Council should have advised Miss Carden-Jones of the exact procedure, including any time limits they had set for raising an initial complaint or an appeal following an initial decision.  The Council’s failure has denied Miss Carden-Jones of her right to appeal its decisions that she was not eligible for ill heath retirement benefits under Regulation 20.  
50. Miss Carden-Jones submits that the lack of clarity in the wording and layout of the certificate of permanent incapacity is misleading. She says that if the form had been laid out in a different manner it would have allowed the independent registered medical practitioner to specify that should her conditions be proven to be chronic she could be dismissed on grounds of ill health in future. As I have previously stated the Council needed first to be satisfied that Miss Carden-Jones was permanently incapable of discharging efficiently the duties of her employment at the time her employment ended. If the Council had been so satisfied they would then have had to make a decision as to which tier of ill health benefits applied. The Regulations do not permit an ill health award to be made at any level unless permanency has first been established.    
51. In summary, independent advice and appropriate certification was not properly obtained by the Council when Miss Carden-Jones was first informed that she was not eligible for an ill health award. At the first review of the initial decision the Council did not make the decision as to whether Miss Carden-Jones met the requirements of Regulation 20. Furthermore, the Council failed to properly advise Miss Carden-Jones of her rights to appeal under the IDRP. I am therefore remitting the matter to the Council to consider afresh.
52. In addition, apart from the central issues, Miss Carden-Jones has no doubt suffered distress as a result of the mishandling of her application and I make an appropriate direction below.
Directions   

53. Within 56 days of the date of this determination, the Council shall decide whether Miss Carden-Jones should receive an ill-health pension under Regulation 20, including obtaining a certificate from an appropriately independent medical practitioner as required by that regulation as to her state of health at the time she left the Council’s employment.

54. In the event that the Council decides in Miss Carden-Jones’ favour the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.

55. The Council shall pay Miss Carden-Jones £250 in compensation for the distress and inconvenience she has suffered resulting from its maladministration as summarised above.
JANE IRVINE 
Deputy Pensions Ombudsman

21 December 2012 

Appendix 
The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007. 

Regulation 20 provides:
“(1)
If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)
to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and
(b)
that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased...
(3)
If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased...
(4)
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits...
(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.
...

(14)
In this regulation -

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;
"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and
"qualified in occupational health medicine" means -

(a) 
holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or
(b)
 being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.

(15)
Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.
Under Regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008 (as amended), the independent registered medical practitioner from whom a certificate is sought under Regulation 20(5) must be must be in a position to declare that (a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and (b) he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case. There is no requirement for an alternative medical practitioner to be approached on an appeal.”
Regulation 31 provides:

“(1)
This regulation applies to-

(a)
a member who has left his or her employment before he or she is entitled to the immediate payment of retirement benefits (apart from this regulation), or

(b)
a member who has left his or her employment and is a pensioner member with deferred benefits under regulation 20(9).

(2)
Subject to paragraphs (3) and (4), if a member to whom paragraph (1)(a) applies becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, the member may ask to receive payment of their retirement benefits whatever the member's age.
(3)
A request under paragraph (2) must be made to the member's former employing authority or appropriate administering authority where the member's former employing authority has ceased to be a Scheme employer.
(4)
Before determining whether to agree to a request under paragraph (2), the member's former employing authority or appropriate administering authority as the case may be, must obtain a certificate from an IRMP as to whether in the IRMP's opinion the member is suffering from a condition that renders the member permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition the member has a reduced likelihood of being capable of undertaking any gainful employment before reaching normal retirement age, or for at least three years, whichever is the sooner.
(5)
In the case of a member to whom paragraph (1)(b) applies, if the member becomes permanently incapable of undertaking any gainful employment, the member may ask to receive payment of their retirement benefits, whatever the member's age.
(6)
A request under paragraph (5) must be made to the member's former employing authority, or appropriate administering authority where the member's former employing authority has ceased to be a Scheme employer.
(7)
Before determining whether to agree to a request under paragraph (5), the member's former employing authority, or appropriate administering authority as the case may be, must obtain a certificate from an IRMP as to whether in the IRMP's opinion the member is suffering from a condition that renders the member permanently incapable of undertaking any gainful employment.
(8)
In this regulation, "gainful employment", "IRMP" and "permanently incapable" have the same meaning as given to those expressions by regulation 20(14).”
Regulation 56(1) provides:  
“(1)  Subject to paragraph (1A), an independent registered medical practitioner ("IRMP")  from whom a certificate is obtained under  regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation  (early leavers: ill-health) must be in a position to declare that

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and
(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case, 


and he must include a statement to that effect in his certificate.”
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