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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr D Lightfoot

	Scheme
	Firmware Technology Group Pension Scheme

	Respondents
	Mrs S Lightfoot (née MacLellan)


Subject

Mr Lightfoot has complained that a trustee of the Firmware Technology Group Pension Scheme, Mrs S Lightfoot (now preferring to be known under her maiden name of Ms S  MacLellan, and so referred to below under that name), refuses to agree to the sale of the Scheme’s assets that would enable him to take his retirement benefits from the Scheme.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Ms MacLellan because she has not acted in a trustee like manner.
DETAILED DETERMINATION

Material Facts

1. The Firmware Technology Group Pension Scheme (the Scheme) is an occupational pension scheme of the type known as a small self-administered scheme (SSAS).  There are three trustees of the Scheme as follows:
· Mr D K Lightfoot

· Ms S MacLellan
· Rowanmoor Trustees Limited (the Independent Trustee)

2. The current deed and rules that govern the Scheme are dated 8 January 1993.  Rule 6 b) of the rules says all decisions made by the Trustees must be unanimous and they may by unanimous decision delegate any or all of their powers (with the exception of their powers relating to the winding up of the Scheme which powers must be exercised unanimously) under the Scheme to one or several of their number on terms and conditions decided by them at their discretion.  However, rule 6 c) provides for any matter, other than the winding up of the Scheme, which the Trustees are unable to reach a unanimous decision about to be presented to an expert whose decision shall be binding on the Trustees to make unanimous agreement.
3. The Employer of the Scheme has gone into liquidation and the Scheme is being run as a ‘closed scheme’.  Mr Lightfoot and Ms MacLellan are the only two members of the Scheme.  The Scheme’s deed provides that, following the Principal Company entering liquidation the Trustees may assume the powers of the Principal Company as specified in the Rules and the Trustees may execute any deed without the consent or authority of the Principal Employer.
4. Mr Lightfoot initially asked the Independent Trustee (IT) to send a copy of the correspondence it had had over the years with his co-trustee to my office.  The IT wrote to my office on 17 April 2012 saying that it did not know when Mr Lightfoot and Ms MacLellan were divorced but it believed it was many years ago.  A letter from Mr Lightfoot indicated that he got divorced circa 1997.  Further, there had been a history of antagonism between the two for a long period and indeed its instructions are that neither party should be made aware of the others address or indeed email address.
5. The IT says that its understanding of the problem (though it has no actual knowledge) stems from the fact that Mr Lightfoot appears to owe his ex-wife a significant sum of money external to the pension scheme and in consequence Ms MacLellan refuses to assist Mr Lightfoot in drawing any benefits from the pension scheme.  It thinks its first awareness of this was in December 2001 and has submitted a copy of the various court papers and other correspondence.
6. Nearing the end of my office’s investigation Mr Lightfoot has also produced numerous items of historical correspondence.  Some of that additional correspondence relates to other matters which he has previously raised with the IT to do with (i) the fees incurred and how they should be apportioned between the members, and (ii) his request to liquidate the fund under the Scheme and split/transfer the assets elsewhere.  He says this correspondence supports his contention that the Scheme has been handicapped by Ms MacLellan’s unreasonable behaviour.

7. On 3 March 2000 Mr Lightfoot wrote to the IT requesting that the fund within the Scheme be liquidated and the assets apportioned between the two scheme members in accordance with the latest actuarial report.  He also said,

“I must advise you that agreement on any contentious issue between the two members is unlikely and neither party would consent to any ongoing administration which involved the other party.  The only practical solution is therefore to dissolve the scheme in whatever way is feasible and to leave the scheme members to deal with any tax or compliance issues individually”.

8. In a Judgment made on 8 December 2000 in Lewis County Court (which I have not seen), Mr Lightfoot was ordered to pay Ms MacLellan the sum of £4,441.49.
9. On 14 December 2000 Ms MacLellan wrote to the IT saying she had decided not to transfer her share of the Fund to a personal scheme and went on to say,

“However, I believe that by transferring out of the joint scheme with DKL, it will free up the scheme to be used by him to invest his ever increasing remuneration from his consultancy work.  Helping him is the last thing I am going to do.  He has gone to a lot of trouble to cause problems for me, so I am returning the favour.

DKL’s only alternative is to pay me in cash, a lump sum of £10k and I will resign leaving my 19% to him.  Childish I know, but I know what I am dealing with and I am behaving accordingly.”

10. The IT wrote to Mr Lightfoot on 5 April 2001 about the transfer options he had, which included transferring to an overseas scheme or a personal arrangement such as a buyout bond or personal pension in the UK.
11. A fax from the IT to Mr Lightfoot of 15 May 2001 acknowledged the retirement calculations that he requested which was subject to a fee of £75 plus VAT, and a second fax on 8 June 2001 from the IT to Mr Lightfoot confirmed it was possible to retire with effect from age 50 and set out some rough preliminary calculations.  The IT said if this was a route that Mr Lightfoot chose to follow then they would need to undertake formal retirement calculations for which a charge would be incurred.
12. Mr Lightfoot replied by email on 9 June 2001 and said “it would seem that taking ERD is clearly the best and therefore I would like to move towards this”.  He queried the amount of the maximum lump sum as he thought he could be eligible for a higher sum under the ‘post 89 regime’ and suggested the IT write to the other trustee about selling current assets for greater liquidity.
13. The IT responded to Mr Lightfoot on 28 June about the benefits payable under the different tax regimes and that remuneration would have an impact but the fund value may ultimately be the constraining factor.  It said for final retirement calculations it would need a schedule of his remuneration.
14. Amongst other things, the IT wrote to Ms MacLellan on 16 July 2001 about the segregation of the fund in proportion of 19% for her and 81% for Mr Lightfoot  and that Mr Lightfoot wished to draw his pension benefits from the Scheme.

15. The IT also wrote to Mr Lightfoot on 16 July 2001 and told him that in the event that the co-trustee refused to cooperate he would be able to contact the Occupational Pensions Regulatory Authority (OPRA) for assistance.

16. Mr Lightfoot sent a letter to the IT on 4 August 2001 saying he was not prepared to sanction any further activity or charges regarding the Scheme in general until the position with regard to the uncooperative trustee had been resolved.  In the same letter, he referred to the issue of his retirement and, following consultation with his accountants, he confirmed his three best consecutive years’ earnings over the past ten years.
17. Ms MacLellan replied to the IT on 8 August 2001 and said,

“Thank you for your letter of 16 July requesting that I agree to proposals for my co-trustee, DKL, to take retirement benefits from the fund next year, when he is 50.  However, at thie time I am not minded to assist DKL to draw funds from the scheme, for ‘retirement’ or otherwise.

To date, I have two Court Orders outstanding whereby DKL owes me money.  One for nearly £30k for child maintenance, the other for nearly £5k for costs for a court case he brought against me, and lost.

The former has been transferred to Italy, but as yet with little effect.  The later, transferred to Deep River, Ontario, Canada to his brother, a joint claimant in the action and enforceable under UK jurisdiction despite being Canadian residence.  Once this is completed, it will release DKL from this second CCJ.

I am also advised that in the absence of any compliance, a further option is to place a charge on the Fund when, or if, the holdings become liquidated and held in the UK.” 
18. In August Mr Lightfoot contacted the Occupational Pension Advisory Service (now known as the Pensions Advisory Service).  In a letter dated 26 August 2001 to them he wrote that his co-trustee was refusing to cooperate in any matter concerning the administration of the pension fund due to a personal grievance.  He cited extracts from the letters of 14 December 2000 and 8 August 2001 from Ms MacLellan and stated she was being deliberately obstructive purely out of a personal vendetta.  He disputed the comments made by her concerning child maintenance and other costs, and argued that there were grounds to have Ms MacLellan removed as a trustee or at least have her views and opinions discounted because of her self-admitted partiality.  He concluded by asking the Pensions Advisory Service to “use the powers available to you to overrule the actions of my co-Trustee in order to bring about a fair and equitable resolution to the disposition of this deeply troubled pension scheme”
19. On 12 December 2001 an order was made by Lewes County Court.  It was noted therein that on 8 December 2000 Mr Lightfoot (the first claimant) had been ordered to pay a sum of £4,441.49 to Ms MacLellan but that that sum remained due and unpaid and Mr Lightfoot had a beneficial interest in the assets of the Scheme, those assets being specified in Schedule accompanying that order.  The order stated:

”IT IS ORDERED THAT unless sufficient reasons to the contrary are shown before the Lewes County Court at the Law Courts, High Street, Lewes in the County of East Sussex on 18 January 2002 when this matter will be further considered the First Claimant D… K… Lightfoot’s beneficial interest in the said assets shall and it is ordered that in the meantime they do stand charged with the payment of £4,441.49 together with interest due on the said Judgment and together with the costs of this application”.
20. Encouraged by Mr Lightfoot, the IT wrote to Lewis County Court on 8 January 2002 about that order and pointed out the make up of the Scheme’s beneficiaries and trustees.  Though it had no interest or involvement in any dispute between the parties, the IT felt it must ensure the court was made aware that the assets concerned were not the funds of the parties but funds of the Scheme under which Mr Lightfoot and Ms MacLellan both had a beneficial interest.  The IT set out difficulties that it thought might arise if such an order was finalised.  Further, it stated that Clause 8 of the Scheme’s deed dated 8 January 1993 and rule 15 of the attaching rules expressly forbid the charging of assets.
21. Despite the IT’s comments, it was ordered by a Judge from Lewes County Court on 18 January 2002 that the beneficial interest of Mr Lightfoot in the assets of the Scheme specified in the schedule would stand charged with the payment of £4,441.49 being the amount due from Mr Lightfoot to Ms MacLellan, and any interest thereon, and £2,823 being the costs of that application, were to be added to the previous cost order.
22. Mr Lightfoot sent a letter dated 25 February 2002 to James Hay Pensions Trustees (now Rowanmoor Trustees Limited) and said,

“As regards the Charging Order, I note that the Order made was over my personal beneficial interest in the assets listed (i.e. various investments held by the fund).  As I understand it, I do not have any beneficial interest (under the strict interpretation of the fund rules) in these investments any more than I have a beneficial interest in, for example, Rowanmoor House, and therefore it is difficult to envisage how such an order can be implemented.  I should be grateful if you could once again seek clarification from your in‑house legal advisors on this point and whether they would recommend any action to prevent these generic fund assets being so charged.

I would also welcome your view as to whether the matter or the charging order would be one over which the Pensions Ombudsman may have some jurisdiction in the sense of overturning the order on the grounds previously set out in James Hay’s letter to the Court of 8 January”

23. Mr Lightfoot has previously made a complaint to my office, which was dealt with by my predecessor.  From the copies of the papers Mr Lightfoot has sent it seems his previous complaint related to Ms MacLellan refusing to co-operate and in particular his wish to take retirement benefits early from January 2002.  This complaint was determined on 29 May 2002 and my predecessor determined that Mr Lightfoot’s complaint should be discontinued essentially because, though the trustees could not reach a unanimous decision, rule 6 c) provided a means by which this matter could be decided but that course of action had not been followed.

24. On 29 March 2006 the IT reaffirmed to Mr Lightfoot that to sell the assets within the Scheme it needed the approval of all the trustees, including his former wife.  In 2008 when Ms MacLellan reached fifty, the IT approached both parties about paying benefits out of the Scheme in respect of both members but nothing became of this.
25. The IT also says that over the years since 2002 there have been occasional requests from Mr Lightfoot for benefits to generally be paid but this gathered pace more recently.  It has said to my office there was never a formal request from him, however.  As requested by Mr Lightfoot, the IT has provided copies of various email exchanges from 1 September 2011 to 5 March 2012 that they have had with Ms MacLellan endeavouring to broker an agreement between the two parties.  It believes from this that Ms MacLellan is not acting properly as a trustee of the pension scheme but rather acting as an individual who considers her ex‑husband to owe her significant sums of money.  Extracts from the emails are quoted below:
Email of 1 September 2011 from Ms MacLellan to the IT

“At this stage, I am not prepared to cooperate in anyway for the scheme.  If this means I get nothing then so be it, I get nothing anyway.

If it upsets, irrates or otherwise restricts D. Lightfoot from any access to the funds too, then that at least is some small pleasure.

If he pays me what he owes me and/or a lump sum to sign the pension over, then I will consider.  At no point is he to be allowed access to any funds without my expression permission.”

Email of 30 September 2011 from Ms MacLellan to the IT

“I have no wish to make things difficult for the Pension Managers as such, but I do have a clear need to be as objectionable and irritating as possible for DKL.

If by not signing I put the whole scheme at risk of being invalid, then I have achieved the latter”.

Email of 4 November 2011 from IT to Ms MacLellan 

“… While I was recently away on holiday [Mr Lightfoot] phoned …

… as he was approaching his sixtieth birthday he wanted to know if he could start drawing his benefits.  [We have] gone back to him … to say that to do so we would need to sell investments and to do this we would need your agreement.”
Email of 4 November 2011 from Ms MacLellan to the IT

 “If [Mr Lightfoot] lets me have the 19% of the value, maybe from the cash funds, then I would be quite happy to release his forthcoming dues.  The Charge etc could be lifted too, and we really could all move on”.

Email of 10 January 2012 from IT to Ms MacLellan
“[Mr Lightfoot] has been back in touch as his 60th birthday is fast approaching.  I have pointed out to him that since April 2006 (A-Day) the concept of a retirement date and consequent entitlement to benefit has disappeared.  However, as he is now interested in taking benefits the time may be right to reach a simple agreement.

If we were talking a lot of money, it might be different but the fund value is only around £38,500 with your 19% share being £7,300 with [Mr Lightfoot’s] the balance of £32,500.  Ongoing fees are reducing this.

If now you agree to transfer out at this level (and there is just about enough cash in the bank account to do so) we would need to look at the alternatives available to you.  When we last actually spoke – perhaps 3 years ago you intimated you had no other pension arrangement into which a payment could be made.  If this remains true, the simple position is that on your 55th birthday (some 18 months away) you could receive the whole sum in one payment with 25% tax free and the balance taxed under PAYE.
This would mean of course putting your small pension pot into a new arrangement and to facilitate that I would be prepared to set up a Rowanmoor SIPP (i.e. personal pension) with nil set up fee (normally £325 + VAT) a single year’s admin fee (£475 + VAT) but no fee in year two either admin or wind up.  Effectively therefore the fee cost of going this route would be £570 inclusive of VAT and you could access you[r] money (albeit a small amount) in about 18 months time.  Alternatively the new scheme could be used to build up a new pension scheme though then the fee structure would need to be reviewed.  [Mr Lightfoot] would be left with the fees of the existing Scheme unless he agreed to the purchase of an annuity.”

Email of 10 January 2012 from Ms MacLellan to the IT

“Many thanks for all the ideas and I appreciated the kind offer of assistance.

…

What I had in mind was a simple pay off.  A lump sum and I will then agree to walk away and free up the Charge.  I am sure he has that in cash in the bank too.

Other than that, it all seems far too complicated, but thanks anyway.”
Email of 10 January 2012 from IT to Ms MacLellan 

 “Thanks – but under pensions legislation you cannot access your benefits until age 55 and you cannot allocate your share of the fund to [Mr Lightfoot] for him to effectively ‘pay you off’.  Whilst he/we cannot sell assets without your agreement, he can ask for his tax free cash lump sum (25% of £31,200 – not £32,500 as stated earlier – my mistake) which is a little more than the liquidity available and we would have no way of rejecting his wishes.  Ongoing pension payments and your own possible transfer would then depend on agreement between you to sell investments to generate cash.”
Email of 10 January 2012 from Ms MacLellan to the IT

“But can he take his tax free cash lump sum, if I have a charge over it …?”
Email of 10 January 2012 from IT to Ms MacLellan 

 “… not sure you do.

My recollection is you have a charge over some of his share of the fund.”
Email of 10 January 2012 from Ms MacLellan to the IT

“… I believe I have an Order on his part of the fund, acknowledged below.  There is also the Vexatious Litigant issue to get through if he wishes to proceed with any litigation at all. …

Meanwhile, there seems little point in me spending more time on it.  £7k odd in a couple of year’s time is not going to make any difference.”
26. The IT emailed Ms MacLellan on 25 January 2012 saying that whilst they understood her position, they had to say that as a trustee of the pension scheme they believed her attitude would be overturned by the Ombudsman.  The IT passed to Ms MacLellan a recent determination of the Pensions Ombudsman in another case where two brothers had fallen out as a way of demonstrating the responsibilities of a trustee and the outcome where one brother would not co‑operate.  The IT had therefore looked again at the share of fund and provided an updated position.  They noted that Ms MacLellan had a 19% share but also had the benefit of the Court Order dated 18 January 2002 whereby there was an entitlement to £4,441 and £2,823 due to her.  If they added those sums to her 19% share and reduced them from Mr Lightfoot’s share, the split of the fund would be £14,526 for Ms MacLellan and £23,696 for Mr Lightfoot.  The IT asked Ms MacLellan again if she would be prepared to transfer to a personal pension with Rowanmoor assuming Mr Lightfoot agreed to this action.
27. Ms MacLellan replied on the same day saying this seemed a little more in line with her idea of fairness and said “I also would like to put the whole tedious issue in the archives”.  She asked Rowanmoor to remind her of the costs of setting up a personal pension.

28. Rule 10.1 of the rules provides that a member who ceases to be in Pensionable Service before Normal Retirement Date (which applies to Mr Lightfoot) shall be entitled to a pension commencing at Normal Retirement Date equal to the amount of pension which may be provided by the Member’s Accumulated Credit (subject to HMRC limits).
29. On 5 March 2012 the IT repeated the costs of a SIPP and asked Ms MacLellan for her views as soon as possible so that they could stop Mr Lightfoot approaching my office.
30. Ms MacLellan replied on 5 March saying she appreciated the IT’s help in trying to sort this out but said,

“In principle I really object to DL effectively threatening us both with legalities and stirring up problems for you within your own industry.  Neither you or I have done anything wrong, but he has refused to pay legal cost orders for over a decade at considerable detriment to his own finances and therefore the welfare of his own four children.

He has done nothing but try to make their lives as miserable as possible – yet now trying to make out he is the wounded party.

Let him take me to the Ombudsman – I will go straight to the Press.

I don’t want a pension, I want my court costs paid”

31. There was a further exchange of emails on 5 March 2012 between the IT and Ms MacLellan.  Ms MacLellan said “More than happy that these exchanges are brought into the open.  For once, he will have to turn up in Court if he wants to make a point and the facts of his behaviour are well overdue for an airing”.  In a separate follow up email, Ms MacLellan apologized to the IT for her rant and said she had a charge on her former husband’s part of the pension scheme which was a good and valid legal document and that “no amount of huffing and puffing on DL’s part will change that, whoever he complains to”.
32. During the course of my office’s investigation Ms MacLellan was sent a copy of the correspondence provided by the IT and asked to respond to the allegations.

Ms MacLellan’s Position

33. She was not aware of any complaint that Mr Lightfoot had made.

34. Mr Lightfoot owes her over £100k and so she had not been minded to assist him to free up cash for himself from the joint pension.
35. She did propose that Mr Lightfoot should give her a lump sum as she is over 50 and she would sign over the whole scheme to him but that offer was declined.  This is against the background of him leaving the family home in 1998, the eldest of their four children then aged 11, and he had not been seen or heard of since.  He had made no contribution, financial or otherwise, except to bring a series of spurious legal cases against her which he had lost, but failed to pay the cost orders.  He has since been registered with the courts as a vexatious litigant and the police for harassment.
36. All the exchanges of comment between her and the IT are there.  As a consequence, Ms MacLellan questioned the need for her to reiterate her standpoint at this stage.

37. She had no wish to be difficult for the sake of it with professional people, but there was a considerable principle at stake with Mr Lightfoot.

38. At the moment she gets nothing from the pension in terms of cash and so she is not out of pocket through being involved.  However, as she is now minded to allow her former husband to take his share it must not cost her money.  So in short, she will only enter into any agreement for release of funds providing she gets official reassurances from the Ombudsman’s office that she will not incur any outlay, at all, on her part (and a costs order is pointless for reimbursement as he ignores them).

39. Assuming (a) the charge on her former husband’s share of the pension scheme remains in place and valid (until settled and acknowledged as such by her, in writing), and (b) there are no legal costs for her for this process or to enforce the charge as above, then she agrees that Mr Lightfoot can take his monies due from the pension fund.
40. The IT has told my investigator that it would comply with the Court Order and if assets were sold it would calculate the share of the fund between Mr Lightfoot and Ms MacLellan and adjust this split in favour of Ms MacLellan to allow for the Court Order prior to settling Mr Lightfoot’s retirement benefits to him.

Mr Lightfoot’s Position

41. All members are trustees and must agree to investment decisions.  His ex-wife will not agree to the sale of assets to enable him to take his benefits.

42. Ms MacLellan’s actions are not for the benefit of the Trust but are instead prejudiced by personal animosity.  He considers she is abusing her responsibilities as a trustee.
43. He previously requested early retirement but Ms MacLellan vetoed this request.  The reason for her veto related solely to an unrelated personal dispute between her and him, and in August 2001 mentioned the possibility of her making an application for a charging order over the fund.  Her refusal to draw the funds at that time was to preserve the funds within the scheme so that he could obtain the benefit of them herself (which she proceeded to do by obtaining the Charging Order in January 2002).

44. He believes the additional evidence supports his position that he has been financially disadvantaged.

45. He is seeking a direction that Ms MacLellan is instructed to agree to the sale of the assets, agree a fund apportionment taking into account the Court Order (if appropriate) and compensate him for the costs that have been incurred in maintaining the Scheme for a number of years after it could have been wound up.

Conclusions

46. Though it appears that Mr Lightfoot and Ms MacLellan were divorced many years ago, it is apparent that the relationship between them remains strained.

47. More recently Mr Lightfoot has provided historical correspondence some of which relates to other matters (e.g. the fees incurred and the winding up of the Scheme), and commented on these other matters as well as on the lack of active investment management resulting from the charge.  But these other matters are separate and unconnected to his current complaint.  If he wishes to complain about these other issues, then he should make a separate complaint about them and my office will consider if it has jurisdiction to investigate them.  For now, I will deal with the actual complaint that he has made to me.

48. It has been mentioned by the IT that over the years there have been occasional requests from Mr Lightfoot for his benefits to be paid.  This issue does appear, however, to have become more important to him now that he has reached age 60.  In an attempt to demonstrate that he was actively pursuing the drawing of his benefits Mr Lightfoot has also recently provided correspondence on this subject matter including his previous complaint to my Office in October 2001 and which was determined in May 2002.  That complaint was essentially about him retiring early.  Once a complaint is determined there is no scope under legislation to enable me to look at the same matter again.    

49. For me to look at a complaint now, it must be sufficiently different to his previous one.

50. Mr Lightfoot’s previous complaint concerned the drawing of his benefits early for which the consent of the Principal Employer and the Trustees was required in the first instance.  Decisions of the Trustees, including whether or not to give consent, need to be unanimous.  The rules have provisions covering the course of action to be taken if unanimous decisions cannot be reached (bar on winding up).  I observe that my predecessor determined in 2002 to discontinue his previous complaint as the appropriate course of action under the rules (i.e. referring to an expert for a decision) had not been followed.  However, Mr Lightfoot has now reached the Scheme’s normal retirement date and under the rules he has an entitlement to his benefits.  I therefore consider I am able to deal with the matter insofar as it concerns the drawing of his benefits from normal retirement date (as opposed to on early retirement). 

51. The email correspondence does suggest that Ms MacLellan has, in the past, obstructed Mr Lightfoot’s access to his retirement benefits by preventing the Scheme’s assets from being realised so that finance is available to pay for Mr Lightfoot’s benefits. 
52. I appreciate that the backcloth to Ms MacLellan’s intransigence relates to non‑pension matters but her personal differences or interests cannot override her responsibilities as a trustee.

53. Ms MacLellan has recently indicated to my office that she is more willing to co‑operate provided that certain safeguards are given to her.  But she cannot dictate the terms upon which she will act as a trustee.  

54. One of Ms MacLellan’s duties as a trustee under trust law is to act in the best interests of the members of the Scheme as a whole and to balance her interests as a beneficiary with her fiduciary duties as a trustee.  That, however, does not mean that she can simply refuse to act in order to make life difficult for the member who happens to be her ex-husband, however he may have behaved in the past.
55. Though Mr Lightfoot has an entitlement to his benefits under the rules from age 60 (the Scheme’s normal retirement age) there need to be clear instructions about how those retirement benefits are to be provided from the accumulated fund.  After deciding whether or not to take any pension commencement lump sum, Mr Lightfoot would need to decide how the balance of his accumulated fund would be taken as a pension.  He may have needed to take financial advice to help him decide whether or not to purchase an annuity (or follow a different route) and, if so, which annuity provider to choose.  If there was a clear instruction to retire and documentation provided to the trustees of the new provider going to pay his benefits, then it might be reasonable that Ms MacLellan ought to pay him compensation if her refusal to act had meant that his benefits provided now and backdated to age 60 were less than the benefits that he might have received had his benefits been put into payment at age 60.  However, no evidence has been forthcoming as to what benefits could have been provided in January 2012.  Whilst I accept that Ms MacLellan’s behaviour may have put Mr Lightfoot off giving specific instructions, in the absence of any firm instructions regarding the provision of his benefits in January 2012, it is not possible to conclude that the benefits to be provided to him by his share of the accumulated fund now are less than they would otherwise have been.

56. Mr Lightfoot also says he is seeking compensation for costs that have been incurred in maintaining the Scheme when it could have been wound up.  As the sponsoring employer has gone into liquidation, it is more likely than not that the costs of the Scheme are being taken out of the resources of the Scheme which is currently shared with Ms MacLellan.  In order to draw his pension benefits, his pension income will still need to be paid from some type of pension arrangement.  So any financial loss in relation to costs can only relate to the difference in costs between those incurred under the Scheme compared with those under any new arrangement for him.  There is presently no evidence of where Mr Lightfoot would have moved his pension benefits to in order to draw them and whether the costs of any new arrangement were more or less than the charges he has borne under the Scheme.  In the absence of any evidence to quantify any financial loss, I am unable to make any direction in that respect.

57. I am therefore directing Ms MacLellan to co-operate with the other trustees with regard to selling a sufficient amount of the Scheme’s assets to provide Mr Lightfoot’s benefits and this co-operation should continue with the procuring of such retirement benefits, a direction which is legally enforceable.

Directions

58. When asked to do so by the other trustees Ms MacLellan shall sign divestment instructions so that sufficient assets are realised to secure the amount of Mr Lightfoot’s retirement benefits, after adjusting his share of the fund for the Court Order, and continue to co-operate thereafter with securing his retirement benefits with the provider of Mr Lightfoot’s choice, as he shall notify in writing to the trustees along with any documentation necessary to effect that outcome.

TONY KING 

Pensions Ombudsman 

6 June 2013 
�	This email was in response to a deed to bring in rules following changes to pensions legislation which occurred at 6 April 2006.
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