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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr D Houghton

	Scheme
	Innospec Ltd Pension Plan (the Plan)

	Respondents
	Innospec Limited (the Company)
The Trustees of the Plan (the Trustees)


Subject

· Mr Houghton’s complaint is that the Trustees changed the measure used to calculate annual increases, from the Retail Price Index (RPI) to the Consumer Price Index (CPI), without prior consultation, and despite the fact that the Plan information refers to RPI.

· The Company made promises in 2010 regarding annual increases which have now been retracted with the move to CPI.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because:
· the Trustees are ultimately responsible for determining the meaning of “cost of living” and their decision to change their interpretation from RPI to CPI was not unreasonable;
· there was no requirement for them to consult with members prior to the change, and it does not constitute a modification of accrued benefits under Section 67 of the Pensions Act 1995;

· Plan information which referred to RPI was just a statement of the current method used, and booklets contained caveats that they were subject to the rules of the Plan;

· the Company did not promise that increases would always be calculated with reference to RPI and therefore there was no contractual agreement between the parties; and

· the Trustees did not make any clear or unambiguous promises that RPI was the measure which would always apply, nor did Mr Houghton act in reliance of any alleged promise, and so the basis of estoppel is not met.
DETAILED DETERMINATION
Plan Rules
1. Rule 19.2, “Pension Increases”, says:

“Each pension, whether in payment or not, except for any GMP which is in payment, will increase by five per cent. compound in each year, on a date decided by the Trustees, except that no pension will be increased in any year by more than the increase in the cost of living over a preceding relevant period chosen by the Trustees.”

Plan Booklets
2. The 1992 booklet says:
“The aim of this booklet it to outline the main features of the Plan as clearly as possible. It is not intended as a replacement for the Rules which are available for inspection…

Pensions in payment are reviewed annually. The rate of increase is guaranteed to follow the retail price index up to a limit of 5% p.a. compound. Increases above this level may be applied at the discretion of the Administrative Committee with the consent of the Company.”

3. The 1992 booklet was replaced with the 2002 version, which contained similar wording:
“Whilst this booklet aims to set out the main features of the Plan as clearly as possible, it is not intended as a replacement for the Rules which govern the Plan. These are available for inspection…

Once your pension starts to be paid, it will be reviewed annually. It is guaranteed to increase in line with the Retail Prices Index up to a maximum of 5% a year. Increases above this level may be awarded at the discretion of the Trustees with the consent of the Company.”

Relevant Legislation
4. Section 67 of the Pensions Act 1995 provides that a power to amend scheme rules cannot be exercised in a manner which would, or might affect any entitlement or accrued right of any member of the scheme acquired before the power is exercised.

5. Section 67A(4) defines “Detrimental modification” as a modification of an occupational pension scheme which on taking effect would, or might, adversely affect any subsisting right of any member of the scheme.
6. “Subsisting right” means, in relation to a member of an occupational pension scheme, at any time “any right which at that time has accrued to or in respect of him to future benefits under the scheme rules” or “any entitlement to the present payment of a pension or other benefits which he has at that time, under the scheme rules.”
Material Facts

7. When Mr Houghton started working for the Company (formerly known as the Associated Octel Company Ltd), he received a letter setting out his start date and the benefits he was entitled to. One of the prerequisites of joining the Company was that he join the Plan. A Plan booklet was referred to although Mr Houghton has not provided a copy. 

8. Mr Houghton started to draw his pension from the Plan in July 2000. He was sent a letter on 5 July setting out his benefits, which said his Guaranteed Minimum Pension (GMP) after 6 April 1988 would increase by 3% each year or RPI, if lower, and his pension in excess of the GMP would increase by 5% each year compound, or RPI if lower.

9. On 29 January 2010 the Company wrote to current pensioners and offered them the opportunity to receive a higher pension in exchange for future increases on part of their existing pension (the Offer). 
10. They said:

“The law does not require pension earned before 6 April 1997 to be increased once in payment… However, your pension from Innospec is more generous than the minimum required by law and under the Rules of the Plan, that part of your pension earned before 6 April 1997 is increased in line with the Retail Price Index up to a maximum of 5% each year once it is in payment…
Your current non statutory pension in payment is due to increase with effect from 1 April 2010 based on the annual increases in the Retail Prices Index as at 31 December 2009…

If you do not wish to accept the Offer then you can ignore this letter. You will continue to receive your pension in accordance with the Plan Rules.

11. Mr Houghton did not take up the Offer. 

12. In July 2010, following a budget statement in June, the Minister of State, Department for Work and Pensions announced that:

“With some exceptions, consumer prices rather than retail prices will be the basis for uprating most benefits and public sector pensions.

The Government believe CPI provides a more appropriate measure of pension recipients’ inflation experiences and is also consistent with the measure of inflation used by the Bank of England. We believe, therefore, it is right to use the same index in determining increases for all occupational pensions… 

Consequently we intend to use CPI as the basis for determining the percentage increase in the general level of prices for the 12 months ending 30 September 2010 when preparing the order required under paragraph 2(1) of schedule 3 to the Pensions Act 1993 in relation to revaluation and indexation of pension rights in defined benefit pension schemes...”
13. The Occupational Pensions (Revaluation) Order 2010 came into force on 1 January 2011.

14. On 2 March 2011, the Trustees wrote to all members of the Plan. They said that the Government had now confirmed that CPI would be the measure used for cost of living increases for pension purposes, and that the decision to use RPI or CPI in private occupational schemes (such as the Plan), would depend on the rules of each scheme.
15. The Trustees explained that the Plan rules did not specify a particular index, only that increases are to be by no more than the increase in the cost of living. They said that as in previous years, they would follow the Government’s interpretation of cost of living and therefore CPI would be used from April 2011 to calculate pension increases.

 Summary of Mr Houghton’s position  
16. The pension booklets and other correspondence he received said that pension increases in retirement would be guaranteed to be in line with RPI up to a maximum of 5%. There was no indication given that the wording in the Plan booklets and other correspondence was different from the Plan rules.

17. He accepted the retirement package based on the information supplied by the company and AON, which guaranteed RPI and this was the decision on which the contract between him and the company was based.

18. It was reasonable for him to expect RPI would always be the measure used as statements always stressed that increases were guaranteed up to 5% RPI.

19. The change was implemented before the Government’s legislation became law and was therefore blatant opportunism as the Minister had made it clear that it was not the Government’s intention to make it compulsory on private pension funds, and RPI is still used for calculating increases in taxation and other Government measures.

20. He only received notice of the change on 23 March 2011, less than two weeks before the change was implemented. It is a fundamental change to his pension, which could result in his pension being up to 25% less than it would be under RPI, and members should have been consulted prior to any changes being made.

21. The Trustees did have a choice whether to change to CPI because many other firms, including several multinationals, have continued to increase pensions in line with RPI. 
22. The Trustees claim they could not communicate earlier but November to March was a long enough period in which to consult. Members would have expected an RPI increase and would have calculated what that would be.
23. The pension details set out in the Offer and as previously indicated are contractual, and he is therefore entitled to RPI up to a maximum of 5%. The Trustees cannot now ignore this commitment to pensioners. Furthermore, the Offer represented contractual promises to the members who did accept it. The Trustees would then be treating those members differently, by calculating increases using two separate measures.

24. Reducing members’ cost of living increases and subsequently their accrued benefits for the advantage and convenience of the Company and its shareholders is not an acceptable way for any Trustee body to behave. It clearly raises questions as to competence, the quality of the advice they received and their independence. Section 67 of the Pensions Act applies here as this is a substantial change to the pension he will earn in subsequent years.
25. The legal interpretation of rule 19.2 needs to be addressed and whether it is open in law, to reinterpretation in 2011. Specifically, it was understood by the Company and its professional advisors that rule 19.2 meant, and was intended to mean, that pensions would be adjusted using RPI. The Plan was operated in this way until 2010 and also formed the basis upon which increases were dealt with in the Offer.
26. In view of the Plan conduct over many years, the Trustees should be estopped from denying that the interpretation of rule 19.2 is anything other than the basis used prior to 2010. The doctrine of promissory estoppel applies where a promise has been made, which was intended to be legally binding.
27. The doctrine of equitable estoppel also applies to these circumstances. Pensioners would most certainly have acted on representations made by the Company and Trustees that increases would be in line with RPI, and not any other basis.
Summary of the respondents’ positions  
28. The Trustees are obligated to follow the Plan rules and benefits must be provided in accordance with those rules. They require that increases to both pensions in payment and deferred pensions in any particular year should be no more than the increase in the cost of living. The cost of living is not a phrase which is defined in the rules (neither RPI nor any other measure is specified). The Trustees, and not the Company, therefore have the power to determine the meaning of it (as long as the increases are at least the statutory minimum). 
29. The Trustees chose RPI as the cost of living measure prior to 2011, but that does not prevent them from considering and determining the meaning of it again in future years. If the cost of living was always intended to be RPI, then it would be specified in the Plan rules. The Trustees disagree that their determination of the cost of living should take into account historic conduct of the Plan. Given that the meaning of the cost of living can be considered, determined and changed if appropriate in any particular year, the background to the Plan is not relevant.

30. The Trustees’ policy has always been to follow the Government’s lead on what the cost of living means for pension purposes. Previously RPI was the minimum required level, and so the Trustees adopted RPI to calculate increases.
31. The Government changed the measure to CPI in 2010 and the Trustees first fully considered the decision in November 2010. The Trustees felt it reasonable to continue following the Government’s approach. They wrote to the Plan members in March 2011 when they felt the legal position was clear enough to be able to communicate the change. The decision to change to CPI was made by the Trustees, although the Company was supportive and kept informed throughout the process.

32. The Trustees acted in accordance with their duties when considering the change from RPI to CPI. They carefully considered the meaning of the cost of living and took appropriate legal advice and subsequently concluded that CPI was now the appropriate measure to represent the cost of living. The Trustees recognise that they could have chosen to interpret the cost of living differently, but determined that following the Government’s lead was the most appropriate and reasonable approach to take at this time. As CPI has been adopted, RPI has ceased to be relevant to pension increases at present. The Trustees recognise that they may reach a different conclusion in future years, if for example the Government changes its view.
33. It is accepted that on this occasion, the Trustees’ decision has reduced the liabilities of the Plan, and therefore the liabilities of the Company to the Plan. But it is entirely possible that if there is a subsequent change by the Government regarding the cost of living, which the Trustees decide to adopt also, it could increase the liabilities and hence be detrimental to the Company.
34. RPI was the measure used for cost of living when the Company made the 2010 Offer, and that is why those documents refer to RPI. 

35. The requirements which must be met in order to make a successful argument of promissory estoppel simply are not met in the circumstances. There must be:

· A clear representation or promise by the Trustees or Company upon which it is reasonably clear that the member will act;

· An act on the part of the member which was reasonably taken in reliance upon the representation or promise; and 

· After the act, the member has, or will suffer detriment if the Trustees or Company is not held to the representation or promise.

The Trustees and Company submit that none of these requirements have been met.

36. The Trustees acknowledge documents which contain the phrase essentially guaranteeing increases in line with RPI, but the wording does not amount to a clear and unequivocal promise to members that the rate of increase to pensions in payment will be RPI for the lifetime of the Plan. As the Plan rules state that increases should be no more than the cost of living, the use of RPI in other documents is simply to indicate to members that at that time, the Trustees had determined RPI to be the appropriate measure. “RPI” provides a more tangible reference to members than the phrase “cost of living”. It is common practice to summarise provisions in reports, booklets and member communications, but they are all subject to the Plan rules. 

37. Plan booklets contain statements which explained that the aim of the booklet is to provide the main Plan features as clearly as possible, but it is not intended to replace the rules which are available for inspection. The courts have held that a document with a disclaimer that the trust deed and rules overrides it cannot be an unambiguous statement or promise (Steria v Hutchison [2006] EWCA Civ 1551).

38. There is no evidence to support the statement that members have acted on the basis that pensions would be adjusted in line with RPI. In any event, given that the rate of RPI is variable, it is unclear how a member could have relied on pension increases being at a particular percentage level. It is also unclear what detriment members are said to have suffered as a result of the alleged reliance. 
39. Section 67 of the Pensions Act 1995 is not applicable in this case because the Trustees’ decision to adopt CPI as the appropriate measure of cost of living does not amount to a modification of benefits.
Conclusions

40. The Plan rules do not specify a particular index, only that increases will be at least in line with the increase in the cost of living. It is therefore for the Trustees to decide what the appropriate definition of cost of living is, as long as the minimum is paid according to relevant legislation.
41. Following the Government’s decision to interpret cost of living by the change in CPI, the Trustees also decided to change their interpretation, and I do not find this decision unreasonable. Indeed they could have chosen to retain RPI as the calculation method, and this decision also would have not been unreasonable. Ultimately, that is a decision for the Trustees to come to. 

42. Section 67 of the Pensions Act does not allow the modification of previously accrued benefits. The Trustees, in moving from RPI to CPI, are changing the way that future increases are calculated, and so Section 67 does not apply here.

43. There was no requirement for the Trustees to consult with members about the change. Whilst it would have been preferable for all parties if there had been more time in which to do so, I do not consider there would have been any particular benefit in doing so, or indeed that the timing of the communication caused any detriment. 

44. Whilst future increases may be lower than without the change, one argument in favour of CPI is that it is the more accurate reflection of price inflation and that RPI actually overstates it. In any event, I do not consider RPI increases would objectively protect pensions and CPI increases would not. RPI is not an absolute measure of price inflation that CPI falls short of – they are just two of a variety of structured indices that differently measure people’s experience of price inflation, with RPI increases expected to be higher.

45. I therefore do not consider there was maladministration in the Trustees’ decision to change the way they interpret the cost of living. Indeed, they are responsible for determining the appropriate measure each year, and until further notice, that will be CPI.
46. Whilst pensions booklets referred to RPI, they contained a disclaimer which stated they were not intended to replace the rules, which always take precedence. Statements in other documents regarding the use of RPI was given for information only, and there was no indication or promise that RPI was the measure which would always be used. Therefore I do agree that information given about RPI was sufficient to justify Mr Houghton’s reliance that it would always apply – he may have made this assumption, but it was not reasonable to do so based on the information he was given.
47. I appreciate that the wording could have been more carefully constructed, to the extent that it at least set out what the rules of the Plan allowed for in relation to pension increases – they were to be in line with the cost of living. Had Plan literature been worded differently, it could not have referred to the use of CPI – this particular index was not anticipated before June 2010. So it could have only said that RPI is the current measure used, but another measure may be used in future, depending on the interpretation by the Trustees of the cost of living. 
48. Therefore, in my judgment, Mr Houghton would not have made different decisions (nor has he specified what he would have done) if member communications had been worded this way. He would ultimately have been acting on the possibility that the measure used could be changed to an unknown (and possibly higher) index, at an undetermined date in the future. 
49. For a number of years RPI was used to calculate pension increases, and other aspects of price inflation. It is therefore not unusual or indicative of wrongdoing that the Trustees, or indeed the Company, refer to it in literature, which is there to provide general and succinct information about the Plan to the members.
50. There was no contract formed between Mr Houghton and the Company when the Offer was made – Mr Houghton did not take up the Offer and this is a vital element in a contractual arrangement. In any event, the Offer was not about the usage of RPI. It was that a lump sum would be given in exchange for annual increases on a part of the pension. Information given in the documents about RPI was for information only, and not a promise that RPI was being offered in exchange for something else. This also applies to the members which did accept the Offer – if a contract was formed, it was that they would not receive increases but not that they would receive RPI.
51. Mr Houghton also mentions his contract of employment, but there was no statement regarding RPI increases, or indeed mention of increases at all in this document. There was only a requirement that members join the Plan.
52. Finally, there is the argument that the Trustees should be estopped from making the change from RPI to CPI. There are different forms of estoppel. As Mr Houghton seeks to rely on the alleged promise from the Trustees, I shall first consider whether promissory estoppel or estoppel by representation applies. The respondents have set out the elements which must be present. Essentially, there must be a clear and unambiguous promise by the first party, which in turn leads the second party to alter their position, and to subsequently vary the terms of the promise would be detrimental. When these are all present, estoppel may prevent the first party from going back on the promise or representation. 
53. In this case, there was no statement, by the Trustees or the Company, that constituted a clear and unambiguous representation regarding the continued use of RPI. Nor do I consider there was an indication that RPI was the measure that would always be adopted for pension increases. So the first element which must be present to successfully make an argument for estoppel by representation, is not met. Furthermore, my view is that Mr Houghton has not acted in reliance of the alleged representation, or indeed that he will suffer a financial loss if a different calculation method is used. There must also be consideration, where something is given in exchange for something else – this does not apply here either.
54. I have also considered estoppel by convention. This arises where the parties to an arrangement have “…put a particular interpretation on the terms of it, on the faith of which each of them – to the knowledge of the other – acts and conducts their mutual affairs – they are bound by their interpretation…” and it would be unconscionable to alter the existing position. But this was not something that was mutually understood by all of the parties – i.e. the Trustees, Company and its members. Mr Houghton may have assumed that RPI would always be the measure used to calculate his increases, but that was not as a result of communication by the Trustees. 
55. For the reasons given above, I do not uphold Mr Houghton’s complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

7 December 2012
-1-
-12-

