88909/1

88909/1


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs E Hamilton

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondent(s) 
	Cross Keys Homes Limited (Cross Keys)
Cambridgeshire County Council (the Council) 


Subject

Mrs Hamilton:

· disagrees with Cross Keys’ decision not to award her ill-health retirement benefits from active service, and 

· says that her complaint was not considered properly at Stage 2 of the Internal Dispute Resolution Procedure (IDRP).
The Deputy Pensions Ombudsman's determination short reasons

The complaint should be upheld against:

· Cross Keys because it is unclear whether future treatment options have been identified and, if they have, the Council did not consider whether Mrs Hamilton’s ill-health is likely to be permanent if the untried treatment options are undertaken, and 
· The Council, but only to the extent of the distress and inconvenience caused, because they ought to have recognised at Stage 2 of IDRP that Mrs Hamilton’s application had not been considered properly and remitted the matter back to Cross Keys at that time.   

DETAILED DETERMINATION

Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provisions under the 2008 Regulations are contained in Regulation 20 (ill health retirement from active service), which is set out in greater detail at Appendix 1 to this Determination. Under Regulation 20 there are three tiers of pension:

Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

Tier 2 - Permanently incapable of current job and no prospect of obtaining gainful employment within three years of leaving but likely to be able to obtain gainful employment before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.

Material Facts

3. Mrs Hamilton was born on 20 July 1951. She became a member of the Scheme when she joined Peterborough City Council on 19 April 1993. With effect from 4 October 2004 Mrs Hamilton’s employment was transferred to Cross Keys following a TUPE transfer from Peterborough City Council.  

4. Mrs Hamilton was initially referred to Cross Keys’ occupational health unit (OHU) in January 2009 in connection with treatment she was receiving for rheumatoid arthritis to ensure that there were no adjustments required to her role as a result of this. 

5. Following that referral Mrs Hamilton had several periods of sickness absence because of work-related stress. During these absences she was assessed on a regular basis by the OHU. During a period of absence which began on 29 June 2009, Mrs Hamilton was seen by Dr M, the occupational health physician, who said in his report, dated 7 October 2009, that Mrs Hamilton was suffering from work-related stress. The OHU physician said that if the grievance Mrs Hamilton had raised against her line manager was dealt with and resolved that a return to work could be facilitated.  
6. Mrs Hamilton’s grievance was investigated and she returned to work on 18 December 2009. 

7. On 22 March 2010, Mrs Hamilton went on long term sickness absence again suffering from work- related stress. She was seen by the OHU on 10 May 2010 who said in his report dated, 12 May 2010, that Mrs Hamilton remained unfit for work and that it was too soon to be definitive about a return to work. The OHU physician said that he intended to write to Mrs Hamilton’s GP for a medical report on her condition.  
8. The next report from the OHU physician was dated 22 June 2010 and said that he had received a report from Mrs Hamilton’s GP which said: 

“At this time I can foresee no possibility of a return to work since the main causes of her symptoms appear to be those with who she is working closely and, having had one relapse, I feel it is likely that if she returns to work in the same situation then she is likely to relapse again. It would therefore need to be discussed with her employers whether there is a way in which she could work in a different environment and whether, in particular, it would be possible for her to work away from the colleague who appears to be causing a large degree of her stress. At the moment I certainly cannot see her returning to work in the same job, in the same place and with the same people as this appears to be a major cause of her symptoms.”   

9. On 21 June 2010 Mrs Hamilton contacted Cross Keys to request that she be considered for ill-health retirement.  

10. The matter was referred to an independent registered medical practitioner who was provided with copies of Mrs Hamilton’s OHU records, the report from her GP, her job description and sickness records. The independent registered medical practitioner provided certification on 27 July 2010 that Mrs Hamilton was not permanently incapable of discharging efficiently the duties of her employment with Cross Keys. The report attached to the certificate said:

“The enclosed reports indicate that, although Ms Hamilton suffers from Rheumatoid Arthritis and a bowel condition neither of these were preventing her from managing to perform satisfactorily in her substantive post of Senior Neighbourhood Manager, until she developed her current Anxiety-Depressive state which she attributes to relationship difficulties with a colleague at work. On currently available evidence therefore it would seem likely that if her problems with stress and depression could be resolved that she could return to her substantive post, notwithstanding the continuation of her arthritis and bowel disorder.

With regard to the depressive illness, the duration is still within the normal expectation for this disorder and the normal expectation is that there will be eventual recovery even if this were to take a year or more further. It is noted that although Ms Hamilton is on appropriate treatment for her depression, this is only the first rung of the treatment ladder and there are a number of further treatment options, including referral to a Consultant Psychiatrist, which would need to be explored before it could be said that the condition was not treatable. 

With regard to the relationship problems at work, these should be resolvable by appropriate management action and the scheme would not normally accept relationship problems to be a cause of permanence of incapacity. The applicant is now 59 years of age and the index age for decisions under the Local Government Pension Scheme rules is age 65 and, although it is accepted that Mrs Hamilton is very ill at the moment, the balance of probabilities is that her depression, and therefore her other conditions will improve significantly within this period and the balance of probabilities is that she should be able to return to her substantive post before the age of 65.”

11. On 28 July 2010, Cross Keys wrote to Mrs Hamilton as follows:

“I have now received information from the Independent Doctor who has taken medical evidence from the medical professionals treating you. Having regard for the guidance issued by the scheme regulator (Department for Communities and Local Government, known as DLG) the Independent Doctor has decided that you do not meet the necessary criteria and has therefore decided not to issue an ill-health certificate. The reason he has given for this is:

‘Although it is accepted that Mrs Hamilton is very ill at the moment, the balance of probabilities, is that her depression, and therefore her other conditions will improve significantly [before the age of 65]…. And the balance of probabilities is that she could be able to return to her substantive post before the age of 65. I therefore do not find that permanence of incapacity is shown…”


The letter also advised Mrs Hamilton of her right to appeal the decision.  

12. On 6 August 2010, Cross Keys wrote to Mrs Hamilton and advised her that due to her on-going absence her employment was to be terminated on grounds of ill-health with effect from 2 November 2010.
13. Mrs Hamilton appealed against the decision not to award her ill-health benefits on the grounds that the independent registered medical practitioner had failed to liaise with the medical professionals who were treating her and had focussed on her depression and neglected to address her other medical conditions. In particular the rheumatoid arthritis and ulcerative colitis from which she suffers and the significance of these conditions on her health. Mrs Hamilton also said that there was a contradiction between the independent registered medical practitioner’s report which states that she will make a recovery and Cross Keys’ decision to terminate her employment on grounds of ill-health. 
14. On 6 September 2010, Mrs Hamilton wrote again to Cross Keys regarding her appeal with further information that was previously unavailable. She said “With regard to my deteriorating mobility, I have been examined by the orthopaedic surgeon on Friday and he confirmed that I require surgery on my right foot in the next six weeks, this operation has a four to six months recovery period. I will then need surgery on my left foot with a similar time scale for recovery…”    

15. The IDRP Stage 1 Appointed Person requested clarification on the points raised by Mrs Hamilton from the independent registered medical practitioner who responded on 2 November 2010 and said that he had received a very detailed history of Mrs Hamilton’s conditions from the OHU together with a letter from Mrs Hamilton which referred to her arthritis and also that she had been diagnosed with ulcerative colitis and he did not consider it necessary to request further reports.    
16. The Stage 1 Appointed Person provided his decision on 23 November 2010 as follows:
“The independent doctor has confirmed that he did not feel it necessary to request further reports and that the reports and detailed history provided by [Dr M] were comprehensive. I am also clear that there is no obligation for the independent doctor to contact GP/other consultants unless their medical judgement is that this is necessary to enable a decision to be made….The independent doctor also confirmed that [Dr M’s] information indicated that your rheumatoid arthritis had fallen out of control, but also mentioned that there were other more potent therapies available and therefore it could not be said that this condition could not be settled down until these treatments had been given adequate trial and found to be ineffective… 
It is true to say that the reason you were absent from work for a prolonged period of time was attributable to your depressive illness, and, therefore, there is a focus on this in the independent doctor’s report which states that ‘the normal expectation would be that there would be an eventual recovery even if this were to take a year or more. It is noted that although Ms Hamilton is on appropriate treatment for her depression, this is only the first rung of the treatment ladder and there are a number of further treatment options…which would need to be explored before it could be said that the condition was not treatable.’

He has also confirmed that ‘it is recognised that depressive illness will aggravate any co-morbid condition and so the normal expectation would be that both the arthritis and the bowel condition would be more likely than not to improve significantly, once the depressive illness was brought under control’…  
It is clear that the criteria used by Cross Keys Homes in terminating your employment on the grounds of ill health are different to those used by the independent doctor…”

17. Mrs Hamilton appealed the Stage 1 IDRP decision on 16 February 2011. In addition to the points she raised in her Stage 1 IDRP appeal she said that rheumatoid arthritis and ulcerative colitis are both degenerative conditions. Insufficient consideration had been given to her rheumatoid arthritis consultant’s view that she should have given up work a number of years ago. The Department for Work and Pensions had decided that she had limited capability for work. 
18. The Stage I IDRP decision was upheld at Stage 2 of IDRP on 19 May 2011. The Stage 2 IDRP letter said:
“I have had sight of a certificate relating to Mrs Hamilton dated 27 July 2010 signed by a duly qualified doctor that states that in his opinion she does not meet the criteria given in regulation 20(5). The reasoning being that the evidence indicates that Mrs Hamilton has a primary medical condition that is in the early stages of treatment and that the normal expectation is that someone with this condition would fully respond to treatment well before her 65th birthday…

The Independent Doctor clearly recognises that Mrs Hamilton was very ill at the time he looked at the case - this is not in dispute. However, he is not looking at the current situation, or even specifically at Mrs Hamilton. His role is to look at the medical situation and determine what would normally happen to someone with the same issues between the date of decision and their 65th birthday. In this case he is clearly saying that, in his experience, most people would recover sufficiently to be able to return to the substantive job well before age 65.” 
Summary of Mrs Hamilton’s position  
19. Cross Keys failed to complete a full medical assessment before the termination of her employment due to ill health. 

20. Cross Keys’ report to the independent registered medical practitioner focussed on her stress and depression and did not fully consider her other health problems.
21. She has been assessed as unfit to work by the Department for Work and Pensions.

22. Her appeal was not considered lawfully at Stage 2 of the IDRP. The Council has said that the independent registered medical practitioner was not considering her personally but was looking at the likelihood of someone in similar circumstances recovering before their 65th birthday.
23. A request from her to pay towards a full medical examination was ignored.
Summary of Cross Keys’ position  
24. The termination of Mrs Hamilton’s employment took place in accordance with the appropriate organisational policies, procedures and legislative requirements. The occupational health reports were taken into account before a decision was made. 

25. A comprehensive referral report on Mrs Hamilton’s health was provided to the appropriately qualified independent registered medical practitioner together with information provided by the OHU, her job description and sickness record following which a thorough medical assessment was undertaken. 

26. Supplementary enquiries were undertaken with the independent registered medical practitioner specifically addressing Mrs Hamilton’s concern that her other medical conditions were not given sufficient consideration. Cross Keys was satisfied that the independent registered medical practitioner had received all the relevant information and by his responses.  
27. Cross Keys is not aware of any such request being made by Mrs Hamilton to be permitted to pay towards a full medical examination. 
Summary of the Council’s position  
28. Cross Keys’ followed an appropriate process in order to determine whether Mrs Hamilton met the criteria for the award of an ill-heath pension under the terms of the Regulations that govern the Scheme.

29. Mrs Hamilton’s case has been looked at on an individual basis. The independent registered medical practitioner’s report is unambiguous – there is no medical evidence that Mrs Hamilton will take longer than is normal to recover from her illness and the normal extent would give recovery well before her 65th birthday. The statement contained in both the IDRP reports is reporting the independent registered medical practitioner’s summary of the situation having reviewed Mrs Hamilton’s case and is not a general statement. 
30. The matter of Mrs Hamilton offering to pay for further medical examinations is academic as the independent registered medical practitioner made clear that he had detailed medical information from the OHU which was sufficient for him to form his opinion of the matters pertinent to the decision at the time it was made. 
Conclusions

31. In order to be entitled to any pension under Regulation 20 of the 2008 Regulations, Mrs Hamilton must be permanently incapable of discharging efficiently the duties of her former employment. 'Permanently' is defined as until, at the earliest, her 65th birthday. If that criterion is met, then in order to meet the criterion for Tier 1 benefits, she must be considered unable to undertake any employment and for Tier 2 or Tier 3 benefits have a reduced likelihood of obtaining gainful employment before her normal retirement age. The decision as to whether Mrs Hamilton met these requirements fell to her employer (Cross Keys) in the first instance.

32. Before making such a decision, Cross Keys needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner had to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008 (see Appendix).

33. At the time Mrs Hamilton’s application was considered, in July 2010, the independent registered medical practitioner had before him her OHU records, GP report, job description and sickness record. The OHU physician was consistent in his view that Mrs Hamilton remained unfit for work but that it was too soon to be definitive about a return to work. Mrs Hamilton’s GP was of the opinion that he could not foresee a possibility of a return to work since the main cause of her symptoms was relationship problems with a colleague. Neither physician commented upon permanency or treatments. Permanence in this context relates to the individual's inability to work rather than the permanence of the condition itself.
34. The independent registered medical practitioner noted that although Mrs Hamilton suffers from rheumatoid arthritis and a bowel condition neither of these conditions had prevented her from managing to perform her job satisfactorily. With regard to Mrs Hamilton’s depression he acknowledged that Mrs Hamilton takes appropriate medication and concluded that there were a number of further treatment options, including referral to a consultant psychiatrist, which would need to be explored before it could be said that the condition was not treatable. He reached the view that on the balance of probabilities Mrs Hamilton’s depression, and therefore her other conditions, would improve significantly before she reached age 65 and so she should be able to return to work. Cross Keys accepted the independent registered medical practitioner's recommendation and Mrs Hamilton’s employment was terminated without access to her retirement benefits.
35. I have concerns about the approach taken by Cross Keys. Mrs Hamilton’s primary medical condition is said to be depression and her application for ill-health retirement was declined on the basis that there were untried treatments which had not yet been explored, in particular referral to a consultant psychiatrist. 
36. On that basis I would have expected Cross Keys to have, at the very least, clarified with Mrs Hamilton’s GP the position as regards possible future treatments and referrals. Had any been identified they would then have needed to consider what their likely effect would be. If Mrs Hamilton’s ill-health was likely (that is, on the balance of probabilities) not to be permanent if those treatments were undertaken, then they could reach a conclusion that it was probably not permanent at the time of the application. I have seen no evidence that Cross Keys clarified the position with regard to possible future treatments or referrals and it cannot therefore be considered correct to have rejected Mrs Hamilton’s application on grounds that there were untried treatments which might help her return to work. 
37. I find that the decision was flawed in that Mrs Hamilton’s application was rejected on grounds that possible future treatments had been identified although it is unclear where the independent registered medical practitioner and Cross Keys obtained such information. Furthermore, if untried treatments have been identified there is no evidence that the independent registered medical practitioner or Cross Keys had considered, what their likely effect would be. I am therefore remitting the matter to Cross Keys to consider afresh.
38. I can understand why Mrs Hamilton might think that the Council were suggesting that the independent registered medical practitioner did not consider her personal position. However, although the particular paragraph of the Stage 2 IDRP decision to which Mrs Hamilton refers is a little clumsily worded when read as a whole it is clear that the author was saying that it was necessary for the independent registered medical practitioner to measure Mrs Hamilton’s personal position, and likely recovery, against the usual recovery rate for an individual with the same condition and issues. There is no evidence that the independent registered medical practitioner was not acting in good faith or failed to consider Mrs Hamilton’s personal details.   

39. However, I do consider that the Council ought to have recognised at Stage 2 of IDRP that Mrs Hamilton’s application had not been considered properly and remitted the matter back to Cross Keys at that time. Not to have done so constitutes maladministration and has lengthened the overall process which undoubtedly will have caused Mrs Hamilton distress and inconvenience.
Directions   

40. I direct that within 56 days of this determination Cross Keys shall obtain such further reports as may be needed and reconsider whether Mrs Hamilton was entitled to benefits under Regulation 20 in November 2010 in particular having regard to whether any untried treatments have been identified and are in fact likely to render her condition less than permanent, and issue a further decision.

41. In the event that it is decided that Mrs Hamilton was so entitled, the benefits shall be put into payment as soon as is practicable and, if they are payable from a past date, interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.
42. The Council shall pay Mrs Hamilton £250 in compensation for the distress and inconvenience she has suffered resulting from its maladministration as summarised above.
JANE IRVINE

Deputy Pensions Ombudsman

26 March 2013
Appendix 

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007. 

Regulation 20 provides:

“(1)
If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)
to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b)
that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased...

(3)
If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased...

(4)
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits...

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.

...

(14)
In this regulation -

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

"qualified in occupational health medicine" means -

(a) 
holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(b)
 being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.

Regulation 56(1) provides:  

“(1)  Subject to paragraph (1A), an independent registered medical practitioner ("IRMP")  from whom a certificate is obtained under  regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation  (early leavers: ill-health) must be in a position to declare that

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case, 


and he must include a statement to that effect in his certificate.”
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