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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr J Bewley

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents
	Gateshead Council (Gateshead)
South Tyneside Council (STC)


Subject

Mr Bewley has complained that he has been incorrectly refused early payment of his deferred benefits on the grounds of ill health.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Gateshead and STC because Mr Bewley’s application was not given due consideration and this was not addressed during the appeal process.
DETAILED DETERMINATION

Material Facts

1. Mr Bewley was employed by Gateshead as a Chargehand/Gardener from 1979 to 1 March 2001. He requested early payment of his deferred benefits in 2009. This application was declined on the grounds that Mr Bewley did not “appear to be suffering from a diagnosed medical condition likely to permanently prevent him from performing his previous occupation”.

2. In July 2010, Mr Bewley again requested the early payment of his deferred benefits on the grounds of ill health. Extracts from the relevant LGPS Regulations are set out in an appendix to this determination.

3. Gateshead discussed the application with their occupational health doctor, who advised them to ask Mr Bewley if he had had a full medical assessment/diagnosis and had followed a treatment plan. On 5 August 2010, Gateshead wrote to their occupational health doctor saying that they had spoken to Mr Bewley and that he had been “somewhat vague”, but had said that he had attended various hospitals, had some injections and a MRI scan. They said that he had not been certain what assessments/treatment he had received since a previous application for the payment of his benefits in 2009.

4. In August 2010, Mr Bewley attended his local Audiology Department. In a letter to his GP, the Head of Audiology said that they had arranged for him to try some hearing aids because, although his degree of hearing loss would not normally merit intervention, he was having difficulty with hearing acuity.

5. Mr Bewley was seen by Gateshead’s occupational health doctor, Dr Abbas, on 1 September 2010. On 15 September 2010, Dr Abbas wrote to Gateshead saying that he had seen Mr Bewley for the purposes of assessing his application for payment of his deferred benefits. He said that he had been provided with a complete copy of Mr Bewley’s occupational health records and that he had requested a report from Mr Bewley’s GP. Dr Abbas also said that he had seen reports from Mr Bewley’s orthopaedic surgeon, pain management specialist, neurologist and physiotherapist and the results of the MRI scan. He did not specify exactly which reports he was referring to. However, these are likely to have been the same reports which were later listed in the stage one appeal decision, which were:

· A letter from a Consultant Orthopaedic Surgeon dated 10 May 2005;

· Letters from Mr Bewley’s GP dated 7 September 2009 and 3 September 2010;

· A letter from a Consultant Neurologist dated 15 January 2010;

· A letter from a Consultant Neurosurgeon dated 19 February 2010;

· A letter from a Consultant in Pain Management dated 27 April 2010; and

· A letter from a Nurse Specialist in Pain Management dated 17 June 2010.

6. The letter of 10 May 2005 related to Mr Bewley’s hip replacement and noted that he now had a pain free hip. Mr Bewley had seen the Consultant Neurologist in connection with headaches and dizziness. She wrote to his GP expressing the view that the headaches were likely to be migraine and recommending medication. The Consultant Neurosurgeon had written to Mr Bewley’s GP explaining that the results of a nerve root injection had not been good and saying that this did not bode well for proposed nerve root decompression. He said that Mr Bewley had multi-level degenerative disease, which could be difficult to treat surgically, and that he would like a second opinion from a Pain Clinic. The letter from the Consultant in Pain Management to Mr Bewley’s GP explained that he had seen Mr Bewley and had discussed medication and the use of a TENS machine for the pain in his lower back and left leg. He said that Mr Bewley took the occasional pain killer and estimated that he could walk for between one and two miles. He said that Mr Bewley had had to give up work as a landscape gardener. The Nurse Specialist wrote to Mr Bewley’s GP following a review a Chronic Pain Management Clinic. He said that Mr Bewley had found the TENS machine useful and was interested in undergoing physiotherapy.

7. On 7 September 2009, Mr Bewley’s GP had written to Gateshead’s Occupational Health Physician in response to a request for a report in connection with his previous application. He said that Mr Bewley had been working as a self employed gardener until March 2009 (apart from a 15 month period after his hip replacement in 2004). He enclosed copies of letters from Mr Bewley’s local orthopaedic clinic and suggested Gateshead contact the orthopaedic surgeons regarding the advice they had given concerning work and prognosis.

8. On 3 September 2010, Mr Bewley’s GP had written to Dr Abbas following a request for an up-to-date report. He outlined Mr Bewley’s recent medical history and enclosed correspondence from the local ophthalmology department, the Consultant Neurologist, the Consultant Neurosurgeon, Consultant in Pain Management and a physiotherapist. The GP said that he had spoken to the Consultant in Pain Management and been told that Mr Bewley was “not interested in having further facet joint injections”. He also said that he had been told that Mr Bewley had confirmed that he could walk for between one and two miles.

9. Dr Abbas noted that, since leaving Gateshead, Mr Bewley had worked in a similar occupation until he had undergone surgery on his right hip in 2004. He noted that Mr Bewley had resumed his normal occupation and worked on a self employed basis until March 2009. Dr Abbas said that Mr Bewley had not been able to work since March 2009 because of back pain and numbness and burning in his leg and foot. He said that Mr Bewley also complained of headaches, dizziness and tension across his shoulders. Dr Abbas concluded,

“Mr Bewley has been assessed by various specialists and has also been given a nerve root injection but his symptoms had only been relieved partially. He remains under the care of the pain management specialist because the neuro surgeon does not think that Mr Bewley would benefit from surgery at this point in time. Mr Bewley has also been advised regarding his headaches by the neurologist.

Mr Bewley is currently 50 years old so there is a potential employment period of about 15 years that needs to be considered in order to carry out an assessment for early release of preserved pension benefits. Mr Bewley has not had any significant problem following his hip replacement so the reason for his current inability to work is related to back pain and headaches. Both these symptoms are currently being managed so it is not possible for me to state that Mr Bewley’s symptoms would not improve with further medical intervention.”

10. On 16 September 2010, Dr Abbas signed a certificate stating that, in his opinion, Mr Bewley was not permanently incapable, because of ill health or infirmity of mind or body, of discharging efficiently the duties of his former employment. Those duties were summarised on the form as “mowing, strimming, planting”. Mr Bewley says that his job title was incorrectly given as Assistant Gardener and in fact he was in charge of several other members of staff. Dr Abbas certified that he met the requirements set out in the Regulations for providing an opinion.

11. Gateshead informed Mr Bewley that their occupational health doctor was unable to support his application. They sent him a copy of Dr Abbas’ report (referred to as his decision) and details of the internal dispute resolution (IDR) procedure if he wanted to appeal. Mr Bewley submitted an appeal and also sought help from the Pensions Advisory Service (TPAS).

12. The IDR stage one decision maker issued his decision, on 3 December 2010, not upholding Mr Bewley’s complaint on the grounds that Gateshead had made their decision in accordance with the LGPS Regulations and after obtaining a certificate from a suitably qualified independent registered medical practitioner (IRMP). He also said that Gateshead’s decision was not unreasonable in the light of the IRMP’s opinion and the facts of the case.

13. In January 2011, Mr Bewley was assessed by Jobcentre Plus as 3% disabled with effect from October 2007 for life for Vibration White Finger.

14. Mr Bewley appealed further under the IDR procedure. However, he then requested STC to delay issuing a decision until he had obtained some further evidence. Mr Bewley had intended to seek a report from his neurosurgeon, but in the end did not do so. As a result, STC did not issue a stage two decision until 6 January 2012. They upheld the decision made by the stage one decision maker on the grounds that Gateshead’s decision had been made in accordance with the Regulations, that the relevant questions had been asked and addressed, and all the appropriate evidence had been considered.

Response from STC

15. STC disagree that Mr Bewley’s complaint should have been brought against them in their capacity as the administering authority. They acknowledge that Mr Bewley applied to have his disagreement considered by them and that they provided a decision under Regulation 60 of the Local Government Pension Scheme (Administration) Regulations 2008. STC go on to say that any decision to reject an application for ill health retirement depends on medical advice. They argue that the role of the IDR procedure is to test whether a decision has been made properly and has taken into account relevant and appropriate evidence. STC say that this is what they did at stage two of the IDR procedure. They go on to say that they do not have the authority to award ill health retirement. STC point out that the notice of their decision complied with the requirements of the above Regulations.

Conclusions

16. Mr Bewley is entitled to elect for the early payment of his deferred benefits, under Regulation 31, if he becomes permanently incapable of discharging efficiently the duties of his former employment with Gateshead because of ill-health or infirmity of mind or body. Gateshead must determine, under Regulation 97, if Mr Bewley meets this eligibility test. Before doing so, they must obtain a certificate from an IRMP who holds certain specified qualifications. That certificate should set out (amongst other things) the IRMP’s opinion as to whether Mr Bewley meets the above eligibility test. Whilst I imagine that it is very rare for an employer to disagree with the IRMP, the decision is theirs and they are not bound by his opinion.

17. When making a decision of this kind, Gateshead must follow some well-established principles. Briefly, they:

· must take into account all relevant matters and no irrelevant ones;

· must ask themselves the correct questions;

· must direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules/Regulations);

· must not arrive at a perverse decision.

18. A perverse decision is taken to mean a decision which no reasonable decision maker, properly directing itself, could arrive at in the circumstances. If Gateshead follow these principles in reaching their decision, then it would not be for me to set it aside. In this, I am guided by the comments made by the Vice Chancellor in a previous Appeal Court case
. He was referring to the exercise of trustees’ discretion, but the same principles apply in determining eligibility under the LGPS Regulations. The Vice Chancellor explained,

“The judge may disagree with the manner in which trustees have exercised their discretion but … Their exercise of the discretionary power cannot be set aside simply because a judge, whether the Pensions Ombudsman or any other species of judge, thinks it was not fair.”
19. There is no indication that Gateshead took any irrelevant matters into account when reaching their decision or that they overlooked or ignored any relevant matters. The question they needed to ask was whether Mr Bewley was permanently incapable of discharging efficiently the duties of his former employment with them because of ill-health or infirmity of mind or body. In order to answer that question, Gateshead obtained an opinion from Dr Abbas.

20. Dr Abbas provided a certificate stating that, in his opinion, Mr Bewley was not permanently incapable of discharging efficiently the duties of his former employment. Dr Abbas noted that Mr Bewley had been unable to work since March 2009 because of back pain and numbness and burning in his leg and foot. He noted that Mr Bewley had received some treatment which had only been partially successful and that he was under the care of a pain management specialist. Dr Abbas also noted that Mr Bewley’s neurosurgeon did not think that he would benefit from surgery at that time. Dr Abbas concluded that it was Mr Bewley’s back pain and headaches which were preventing him from working at that time. He went on to say that Mr Bewley’s symptoms were “currently being managed” and “so it [was] not possible for [him] to state that Mr Bewley’s symptoms would not improve with further medical intervention”.

21. It is the case that Dr Abbas had selected the option provided on the pro forma he signed indicating that he thought Mr Bewley was not permanently incapable of discharging his former duties. Dr Abbas also appears to have been aware of the nature of those duties (even if Mr Bewley disagrees with the job title used). However, his analysis of Mr Bewley’s circumstances did not go quite far enough. Dr Abbas said that he could not say that Mr Bewley’s symptoms would not improve with further medical intervention because they were currently being managed. However, the management of Mr Bewley’s symptoms had not, up to that point, enabled him to resume his work as a landscape gardener so the question becomes whether there are any reasonable treatment options still available to him which are likely, on the balance of probabilities, to enable him to resume the gardening duties he had formerly undertaken for Gateshead before his normal retirement date. Dr Abbas did not address this question and, by not asking him for further clarification, neither did Gateshead.

22. There is nothing intrinsically wrong with Gateshead relying on the advice that they receive from the IRMP. It is, after all, for them to weigh up the evidence before them and they may give greater weight to some pieces of evidence and less to others. However, if Gateshead are to rely on Dr Abbas’ advice, they must satisfy themselves that he has addressed the question(s) they need him to.

23. I find, therefore, that Gateshead did not give due consideration to Mr Bewley’s application for the early payment of his deferred benefits and I uphold his complaint. I have given some thought as to the best way to redress the maladministration I have identified. The LGPS Regulations would normally require Gateshead to seek an opinion from an IRMP who has not previously been involved in the case before they make a first instance decision under Regulation 31. I am remitting Mr Bewley’s case to Gateshead for reconsideration and it is arguable that they would then be required make another first instance decision. This suggests that they ought really to approach another IRMP for a certified opinion. However, had Gateshead taken the approach I find that they should have, it would have been open to them simply to go back to Dr Abbas and ask him to expand on his report. There is nothing in the Regulations which prohibits Gateshead from asking the IRMP to add to or explain his advice once they have received his certificate. In the particular circumstances of Mr Bewley’s case, I am, therefore, directing Gateshead to ask Dr Abbas to expand on his original report. I also find that there should be some modest recognition of the distress and inconvenience suffered by Mr Bewley as a consequence of Gateshead not giving proper consideration to his application.

24. STC have argued that Mr Bewley’s complaint should not have been brought against them. It is the case that the first instance decision is to be made by Gateshead. Nevertheless, STC had a part to play because of their role in the IDR procedure. As they have said, their role is to test whether a decision has been made properly and has taken into account relevant and appropriate evidence. In Mr Bewley’s case, this did not happen and he was required to take his case further. Whilst STC may not have the authority to award a pension, they can refer the matter back to the employer for reconsideration. I find that the distress and inconvenience Mr Bewley incurred as a result should be recognised and I have made directions accordingly.
Directions

25. I direct that, within 21 days of the date of this determination, Gateshead will ask Dr Abbas to expand on his report as I have indicated above. Within a further 21 days of receipt of Dr Abbas’ further advice, Gateshead will reconsider Mr Bewley’s application. If they find that he met the eligibility criteria at the time of his application, simple interest at the rates quoted for the time being by the reference banks shall be added to any arrears of pension and lump sum.

26. I also direct that, within 21 days of the date of this determination, Gateshead and STC shall both pay Mr Bewley £125 for distress and inconvenience incurred as a result of the maladministration I have identified.

JANE IRVINE

Deputy Pensions Ombudsman

29 January 2013

The Local Government Pension Scheme Regulations 1997 (SI 1997/1612) (as amended)

27. As at the date Mr Bewley applied for the early payment of his deferred benefits, Regulation 31(6) provided,

“If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body -

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, ...”

28. Regulation 97 provided,

“(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided - 

(a) ... and

(b) in any other case by the Scheme employer who last employed him.

...

(9) Before making a decision as to whether a member may be entitled under ... regulation 31 on the ground of ill-health or infirmity of mind or body the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that - 

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and
(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

(10) If the Scheme employer is not the member's appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.

...

(14) In paragraph (9)- 

(a) "permanently incapable" has the meaning given by regulation 27(5), and

(b) "qualified in occupational health medicine" means –

(i) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(ii) being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

29. In Regulation 27(5), “permanently incapable” is defined as the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.

� Edge v Pensions Ombudsman [1998] 2 All ER 547
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