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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs T Hedley

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (the Authority)


Subject

Mrs Hedley’s complaint is that she has been incorrectly refused ill health early retirement from preserved pension status.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Authority to the extent that they failed to obtain a proper assessment as to whether Mrs Hedley is permanently incapable of engaging in work of like duration.
DETAILED DETERMINATION

The NHS Pension Scheme Regulations 1995 (the Scheme’s Regulations)
1. As relevant, Regulation L1 (Preserved pension) states:

“(3)
the member shall be entitled to receive the pension and retirement lump sum before age 60 if:

  (b)
the Secretary of State is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of engaging in regular employment of like duration.”
Material Facts

2. Mrs Hedley last worked in the NHS as a full time Ward Sister in December 1992. She applied for the early release of her deferred pension on grounds of ill health in June 2011, as a result of problems with her leg and ankle.
3. The Authority referred Mrs Hedley’s application to their Medical Advisers (Atos Healthcare). Atos Healthcare wrote to Mr Barrington (Consultant Orthopaedic Surgeon) providing the criteria for the early payment of preserved pension benefits and asked in respect of Mrs Hedley’s condition for the current diagnosis, treatment and functional impairment, whether any further treatment was planned and the prospect of improvement in the future.  
4. In his response Mr Barrington said:
“While the prognosis might be somewhat guarded with regards Mrs Hedley’s future I do not feel in a position following my consultation which was over a year ago to advise permanent incapacity for any regular employment.

She was still undergoing physiotherapy as far as I am concerned when I discharged her from my care. I think that she would require further clinical assessment before any decision for permanent incapacity can be made.” 

5. After obtaining a copy of Mrs Hedley’s medical records (from 2009) from her GP (Dr Menon), Atos Healthcare said:
“Mrs Hedley slipped on ice in February 2009 and sustained a fracture of her left ankle. This was treated with splinting followed by physiotherapy.  She was last reviewed by Mr Barrington in April 2010, at that time her MRI scan showed complete healing of the fracture. Mr Barrington recorded that she had developed chronic regional pain syndrome. He advised her to continue to mobilise and continue with physiotherapy. She was discharged from follow-up. 

Dr Menon reports that Mrs Hedley has pain and swelling of her ankle on walking, her sleep is disturbed by pain and she requires assistance with shopping and housework.

She has not been referred to the Pain Management clinic for treatment or advice. She does not appear to be taking any regular medication to help her reduce her symptoms of pain.

As there appears to be scope for further treatment of her symptoms it is advised that permanent incapacity for regular employment of like duration cannot be accepted. In this case permanent means until age 60, in just over 14 years time”.  

6. Atos Healthcare turned down Mrs Hedley’s application in September 2011.

7. Mrs Hedley invoked the Scheme’s two stage internal dispute resolution (IDR) procedures. Her IDR stage one appeal included a personal statement in which she said:
· Atos Healtcare’s report had failed to note her medication, more specifically her GP records from January 2009 to date, which included medication reviews, repeat prescriptions, etc;

· it was apparent that her initial application had not been scrutinised objectively;

· she had developed stage 3 complex regional pain syndrome and following discussions with Dr Menon the priority of care was to try to preserve the current state of her ankle and to use the Pain Clinic “as a fall back option when my current medication is no longer effective at relieving pain”;

· the medication she was receiving supported the fact that she was in severe pain and discomfort caused by her ankle and that her condition was chronic and constant;
· having discussed treatment options with Dr Menon, “other than analgesia to provide me with some comfort plus exercise to help prevent my ankle from getting worse, there is little else can be done.” 

8. Atos Healthcare advised the Authority that current medical evidence did not confirm that Mrs Hedley, on the balance of probabilities, was permanently incapable of full time regular employment:
“Dr Menon describes significant symptoms and states “the Pain Clinic can’t cure regional pain syndrome, so I can see no indication to refer her to the Pain Clinic at present[“].

Dr Menon does not comment on the scope for improvement in symptoms and function with specialist input (as opposed to complete cure).


Dr Menon lists her symptoms as:
· Constant pain

· Swelling of the ankle

· Limited movement

· Spasm and contraction of toes

Dr Menon does not specifically confirm symptoms or diagnosis of stage 3 CRPS.

Dr Menon lists her medication and fully supports her decision to retire on medical grounds.

Dr Menon does not specifically address pension scheme rules.

Mr Nawaz states that she had a high Weber C fracture. This is a fracture of the fibula. Swelling and deformity of this bone is likely to have occurred in relation to the fracture and recovery.

On the balance it is considered that, whilst this applicant describes current significant symptoms, full reasonable available therapeutic intervention (including specialist involvement) for each of her symptoms (including any difficulty coping) has [not] been exhausted.”

9. The Authority accepted Atos Healthcare’s opinion and turned down Mrs Hedley’s IDR stage one appeal.

10. Mrs Hedley’s IDR stage two appeal included a further personal statement:

· reiterating that she and her GP felt that referral to the Pain Clinic should be used when her “condition deteriorates further and my pain can no longer be managed” at GP level;

· at stage 3 her complex regional pain syndrome was permanent;

· the possibility of her returning to work and carrying out a full time job was very unlikely.

11. Atos Healthcare wrote to Dr Menon:

“As there are 14 years to Normal Benefit Age we would like to be sure that [Mrs Hedley] has had reasonable treatment including a specialist referral. 

Can you please let us know what the Pain Specialist has advised in this case?”

12. Dr Menon replied:

“This is to confirm that [Mrs] Hedley’s condition is permanent. She suffered a Maison[n]euve fracture of her distal tibia and proximal fibula in 2009. This led to complex sympathetic dystrophy and complex regional pain syndrome. This was looked after initially by Mr Natarajan’s orthopaedic team at Northampton General Hospital. Unfortunately as her ankle remained swollen, painful and stiff, we referred for a second opinion to Mr Barrington’s team at Kettering General Hospital where the diagnosis was confirmed. She was also seen by Mr Deore (clinical fellow) and by physiotherapy. She has not been seen by the pain clinic as the pain clinic can’t cure her reflex sympathetic dystrophy and pain syndrome. She takes regular pain killers that I can dispense and is rehabilitating as best she can. Unfortunately she is left with a permanently still, swollen and painful left ankle.”    

13. Atos Healthcare advised the Authority:   
“Whilst it is accepted that specialist pain management cannot cure her condition the issue here is pain and functional impairment including psychological problems, which Mrs Hedley refers to.

Pain management programmes can help sufferers to manage their pain and extend their functional capabilities. As well further analgesia options and/or invasive techniques, pain programmes may include specialist psychotherapy such as cognitive behavioural therapy, which can help teach skills pain sufferers need to live with chronic pain. This approach together with effective analgesic treatment can resolve problems, which were though insurmountable   

A pain clinic referral may be important in the future if, as Mrs Hedley and Dr Menon state, her condition deteriorates but also as important if Mrs Hedley finds that she wishes to rehabilitate back to some form of work. When assessing for ill health retirement, there are many factors that have to be taken into consideration, particularly have all reasonable treatment options been explored and secondly, once all reasonable treatment options have been explored, is the condition likely to continue to prevent the applicant from working until their normal retirement.

In relation to Mrs Hedley’s chronic pain condition it would be reasonable to expect some specialist pain involvement at some time in the next 15 years or so to age 60 years”.  

14. The Authority accepted Atos Healthcare’s opinion and turned down Mrs Hedley’s final appeal.
Conclusions
15. My role in this matter is not to decide whether Mrs Hedley is entitled to the early release of her preserved pension benefits on grounds of ill health. That is a matter for the Authority to decide in consultation with their medical advisers. 

16. My role is to decide whether the Authority have correctly applied the Scheme’s Regulations, asked right questions, considered all relevant information and reached a decision which is not perverse.

17. The weight that the Authority attaches to any piece of evidence in making their decision rests with them to determine and they are entitled to rely on the advice they receive from their medical advisers; unless there is good reason why they should not, for example, a factual error in that advice.

18. Mrs Hedley’s original application was turned down by Atos Healthcare “as there appears to be scope for further treatment of her symptoms”. However, no express opinion was given as to whether the further treatment(s) would, more likely than not, enable Mrs Hedley to work full time before age 60. It may be that Atos Healthcare meant this, but without specifically stating that in their report it cannot be assumed they did. The logical inference was that the mere existence of scope for treatment disqualified her.  The Authority did not ask the question. Without the answer it would not have been possible to say whether Mrs Hedley was permanently incapable.
19. Atos Healthcare’s report said that Mrs Hedley “does not appear to be taking any regular medication to help reduce her symptoms of pain”. In fact she was.  It may not have been clear from the medical records that she was – though it as clear that she had been, and that she and her GP had earlier agreed to try to maximise pain control.  An assumption that she was not taking pain medication was unsafe.
20. The report made no reference to Mr Barrington’s opinion that as he had not seen Mrs Hedley since April 2010 “she would require a further clinical assessment before any decision for permanent incapacity can be made”.  Of course the doctor for Atos Healthcare may have decided that he did not require a current assessment to give his medical opinion on Mrs Hedley’s application, but without that being stated in his report it is not clear that a proper consideration was made of Mr Barrington’s view.

21. Turning now to their report at IDR stage 1, Atos Healthcare say “Dr Menon does not specifically address pension scheme rules”. However, Atos Healthcare’s letter to Dr Menon, whilst detailing the criteria for the early payment of preserved pension benefits on grounds of ill health, did not directly ask Dr Menon for his opinion as to whether Mrs Hedley, on the balance of probabilities, met the conditions.  I accept, however, that the point being made, although somewhat dismissively, was that Dr Menon’s view about Mrs Hedley’s early retirement was a general one – not specific to the Scheme’s requirements.
22. The report goes on to say that full reasonable available therapeutic intervention (including specialist involvement) for each of Mrs Hedley’s symptoms (including any difficulty coping) has not been exhausted. But treatments do not need to be exhausted. What is relevant is whether or not the available treatments will, on the balance of probabilities, enable Mrs Hedley to return to full time work.

23. In my opinion Atos Healthcare’s report at IDR stage two similarly falls short. The report says the fact that Mrs Hedley has not been assessed and managed through appropriate pain services makes it unlikely that the permanence of her disability and the incapacitating effects on regular employment  can be established. The report goes onto to say that whilst it is accepted that specialist pain management cannot cure Mrs Hedley’s condition such programmes can help sufferers to manage their pain and extend their functional capabilities and it is reasonable to expect some specialist pain involvement before Mrs Hedley reaches age 60. However again, the doctor for Atos Healthcare does not give an opinion on whether such treatment is likely to mean that Mrs Hedley is not permanently incapable of full time work.
24. Additionally, it was clear that Mrs Hedley’s GP was not at the time intending to refer Mrs Hedley to a pain clinic.  There remained the possibility of doing so in future, but Atos Healthcare in effect rejected the application because Mrs Hedley’s GP had not, and was not presently planning, to take a step which Atos Healthcare thought appropriate.  

25. The Authority failed to ask Atos Healthcare to clarify their recommendation. Without this information the Authority could not make an informed decision as to whether or not Mrs Hedley met the criteria for the early payment of her preserved pension benefits on grounds of ill health.
26. Taking the above into consideration, my view is that Mrs Hedley’s application has not been properly considered by the Authority. I therefore direct below that they should consider her application wholly afresh. 
Directions   

27. I direct that within 28 days of this determination the Authority shall consider wholly afresh Mrs Hedley’s application for the early payment of her preserved pension benefits on grounds of ill health.

28. If the Authority award Mrs Hedley ill health early retirement then they should add simple interest at the rate for the time being declared by the reference banks to the instalments of backdated pension and any lump sum taken (both from the due date to the date of payment). 
29. I also direct that within 10 days of this determination the Authority shall pay Mrs Hedley £150 for the inevitable distress and inconvenience she has been caused.

TONY KING 

Pensions Ombudsman 

6 February 2013
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