CAS-29778-J8R1 ‘ The

Pensions
Ombudsman

Ombudsmands Determinati on
Applicant Ms G

Scheme Local Government Pension Scheme (LGPS) i London Borough of
Waltham Forest Pension Fund (the Fund)

Respondents Waltham Forest College (the College)

London Borough of Waltham Forest (the Council)

Outcome

1.  Ms G’s complaint is upheld and to put matters right:-

1 The Collegeshallr econsi der Ms GOo-lsealth gapylratirenaenti o n
(IHER) benefits in the LGPS. In addition, it shall award her £1,000 for the serious
distress and inconvenience which she has experienced because of its failure to
consider her IHER application properly.

1 The Council shall award Ms G £500 for the additional significant distress and
inconvenience which she has suffered because of its failure to consider her
complaint at Stage Two of the Internal Dispute Resolution Procedure (IDRP) in a
timely fashion.

Complaint summary

2. Ms G has complained that:-

1 The College improperly decided to decline her application for payment of IHER
benefits in the LGPS from active member status.

1 The Council failed to consider her complaint at Stage Two of the IDRP in a timely
manner.

Background information, including submissions from the parties

3. The LGPS is governed by the LGPS Regulations 2013 (as amended) (the LGPS
Regulations). Prior to 1 April 2014, the LGPS was a final salary scheme. A new

or



CAS-29778-J8R1

Career Average Revalued Earnings (CARE) scheme was introduced from 1 April
2014.

4. Regulation 35 of the LGPS Regulations, provides for IHER from active member
status. Activeme mber s who have at | east two year so
entitled to IHER if they satisfy the following criteria:-

T They are fApermanently incapableo of disch;
employment due to ill-health or infirmity of mind or body.

1 As aresult of the ill-health or infirmity of mind or body, they are not immediately

capabl e of wundertaking any fAgainful empl o
5. For this purpose, fApermanently incapableodo n
not, be incapable until his/her Normal Pension Age (NPA) at the earl i est.
empl oyment 0 means paid employment for not |
period of not | ess than 12 months. ANPAO i s

Age (SPA) at the time the employment ends, subject to a minimum age of 65.

6. If an employee satisfies the above test, there are three tiers of benefits depending on
his/her level of incapacity for future employment as follows:-

1 Tier One 1 the member is unlikely to be capable of undertaking gainful
employment before NPA.

1 Tier Two i the member is unlikely to be capable of undertaking any gainful
employment within three years of leaving employment but is likely to be capable of
such employment before NPA.

71 Tier Three i the member is likely to be capable of undertaking gainful employment
within three years of leaving employment (or before NPA if earlier).

7. Before an employer makes a decision on eligibility, a medical certificate must be
obtained from an independent registered medical practitioner (IRMP) stating whether
or not, in his/her professional opinion, the employee satisfies the conditions in the
LGPS Regulations to qualify for IHER.

8. According to the LGPS guidance t(@{héedused dAl | |
2019 edition):-

1 For the final salary scheme, it was necessary for an employer to obtain an IRMP
certificate before deciding to terminate employment.

1 An IRMP certificate was no longer a prerequisite for the CARE scheme but it was
still advisable to obtain this before employment ended.
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The Coll ege terminated Ms GO0s empl oyment wi
the grounds of incapability due to ill-health. In its decision letter to Ms G, the College
concluded that:

Aéit was highly unl i kel gume yowr tlutieg @the woul d be
Coll ege, even on a phased return basis, i

The College did not commence the medical process to determine eligibility for IHER

from active status in Ms Gb6és case before en

Ms G appealed against the decision to terminate her employment. The College
replied in a letter dated 22 April 2016 that her appeal was unsuccessful and its
decision to end her employment on the grounds of ill-health stood.

I n August 2016, thebolici®d) submitted hercrequest rfor IHER
under the LGPS to the College.

The College replied in October 2016. It said it had contacted the LGPS for guidance
on the appropriate process t o fagplichtionandwh e n
was told that it had to first obtain a report from an IRMP.

Ms G notified the College on 23 October 2016 that she had agreed to be medically
examined by an IRMP. She subsequently contacted the College several times for
details of the appointment but did not receive a reply.

In February 2017, the College apologised to Ms G for the delay in issuing a response
and told her that it was still trying to find a suitable IRMP to carry out the examination.

On 24 February 2017, Petersfield Surgery sent its referral form to the College. It said
that on receipt of the completed form, it would contact Ms G to arrange a medical
assessment with an IRMP.

In its e-mail dated 6 March 2017 to Petersfield Surgery, the College wrote:

APl ease see attached Occup @ousemplayte, Heal t h
Ms G, along with some additional backgroun
Occupational Health (OH) reports and correspondence.

Ms Go6s empl oyment was terminated with the
health in February 2016 (409 days absent during an 18 month period).

éwe have been advised to obtain a report
condition and the likelihood of her being able to engage in gainful

employment. Our main question for this referral is whether in your opinion you

think that Ms G should have been medically retired.

The consent form attached to the referral is not signed by Ms G however both
she and her solicitors are aware that we
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18.

19.

20.

21.

On the referral form, the College specified that it wanted the IRMP to answer the
following questions:-

T Ails the employee fit for nor mal hours and
T AiWhen will they be able to return to wor kj
T Als there an underlying medicalrk@oandi ti on
T AiHow does this condition affect the empl o
1T "nAre they having appropriate treatment, wi
T Als this employee |ikely to be able to pr
future?o

=
=}

AAdvice with regard to possible adjust men:
ould consider. o

(@]

Petersfield Surgery asked Ms G to attend an OH assessment with Dr Birch, an IRMP,
on 30 March 2017.

Dr Birch sent copies of his medical report dated 31 March 2017 to both the College
and Ms G. I n the AConclusions and recommend

AMs G was dismissed from her job after pro
a diagnoses of functional neurological disorder, anxiety and depression, and
osteoarthritis of the hands.

Ms G has longstanding difficulties with limb weakness, tremors, photophobia,
chronic pain, severe fatigue, sleep disturbance, depression and anxiety. She
walks with a stick and requires assistance for most activities of daily living.

Ms Go6s depression and anxiety was further
in which she states that she was falsely accused of hitting a colleague, and
then had to continue working with that same colleague.

Ms G is not fit for her role, and is not expected to recover to the point that she
will become so in the future. There are no recommended adjustments or
adaptations in the workplace that might remedy this. There are no active
interventions being considered by the neurology team. Therefore, depending
on the wording of her pension policy, she is likely to qualify for early retirement
on the grounds of chronicillkheal t h. 0o

In an e-mail dated 20 April 2017, the College informed Ms G that it was currently
liaising with the LGPS concerningthen e xt st eps after receiving
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22. On 25 April 2017, the Pensions Shared Service of Wandsworth Council (the
Pensions Shared Service), the administrators of the Fund, sentafi Cer t i fi cat e
Permanent Incapacity for active memberso(Pen 15A) to the College.

23. The College asked whether it had to complete this certificate for Ms G because she
had already left employment. The Pensions Shared Service replied that if her reason
for leaving was ill-health, then the certificate would need to be completed by both the
College and IRMP.

24. Dr Birch completed part B of the certificate on 25 April 2017 to show that, in his view,
Ms G satisfied the criteria to be awarded Tier One IHER benefits from the LGPS.

25. On 27 April 2017, the College sent the completedc er t i fi cat e and Dr Bi
the Pensions Shared Service. It also requested details of the IHER benefits available
to Ms G from the LGPS and the capital cost of providing them.

26. Inits e-mail dated 12 May 2017, the Pensions Shared Service informed the College
that the capital cost of granting Ms G a Tier One IHER pension of £14,420.59 per
annum, and a lump sum of £6,523.10, was £291,174.47. It also said:

APl ease confirm if this has been agreed an
option formstothe me mber . 0

27. On 19 May 2017, the College asked the Council some questions about the capital
cost of Ms Gbébs benefits. The Council replie
pay the entire capital cost immediately and the payment (with interest) could be
spread over a three year period starting the year following retirement. The College
said that the capital cost seemed fistagger:i

28. From 19 May 2017, Ms G regularly contacted the College to find out when she would
likely receive her IHER benefits from the LGPS. The College replied that it had
obtained the relevant figures but was not yet in a position to answer her question.

29. Inits e-mail dated 7 June 2017 to the College, the Pensions Shared Service said that:

~

A had a cal | f r oilifheditsperGionrraeggest.rPkasaaglvisa e r
if this has been agreed and i f the payment

30. The College replied in its e-mail dated 12 June 2017 that:

fAS per our conversation this morning, | can confirm that the College has
decided not to take Ms GO6s application any

We will write to her shortly to confirm th

31. The College requested details of the calculations in respect of Ms G from the
Pensions Shared Service and received these on 16 June 2017. At the top of the
calculation sheetthatwass ent to the Coll ege, it was ann
confirmationo.
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33.
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36.

37.

38.

After seeking |l egal advice on how to deal
asked Medigold Health on 6 July 2017 to act as a new IRMP. Medigold Health also
provided the College with OH services.

Medigold Health said that its requirements to take on the IRMP role were as follows:-

1 The College should fully complete and return its application form. It would then
look at Ms  @ppscation from the viewpoint of both i &urrent/active and a
deferred member. 0

1 The College should also provide acopyofMs Gbés j ob description
information which Ms G had submitted with her IHER application.

1 Ms G should complete and return its consent form so that it could contact her GP
and consultants for further medical information.

The College informed Ms G in its letter dated 6 July 2017 that:-

1 Dr Birch had incorrectly provided his opinion on the state of her health at the date
of the medical examination in March 2017 instead of on the date her employment
ended in February 2016.

1 As the correct process had not been followed, it was not yet in a position to make
a decision on her IHER application from active status.

1 1t would therefore instruct a new IRMP to provide a medical opinion on her state of
health and ability to work as at 15 February 2016.

1 As the new IRMP might require information from her GP and specialists about her
medical condition prior to 15 February 2016, she should complete and return the
enclosed consent form from the IRMP.

71 It would like to apologise to her for any distress and inconvenience caused by the
delay in considering her IHER application.

Ms G informed the College on 17 July 2017 that she disagreed with what it had said
in its letter. She subsequently agreed reluctantly to be medically examined by
Medigold Health and returned the completed consent form in August 2017.

The College returned the fully completed application form with the requested
information to Medigold Health. On the form, it asked Medigold Health to consider Ms
G’s IHER application from both active and deferred member status.

In its letter dated 15 August 2017, the College made it clear to Medigold Health that
Ms G had applied for IHER from active status and her state of health should be
assessed at the date on which her employment ended, that is, the “Relevant Date”.

To assist Medigold Health carry out its medical review, the College also said that:

6

W
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~

A | hs@mmarised below the medical information the College has available
from around the Relevant Date and the events leading up to her dismissal:

1. Letter from Medigold Health dated 17 December 2015 i This letter sets
out Ms Gb6s medical cfoenrdriatli ofnosr fao Irleovwienng oc
state of health. The OH physician saw Ms G on 14 December 2015. This
letter refers to Ms G suffering from anxiety (which had increased since the
previous 12 months) and weight loss. Her GP had started her on new
medication, Sertraline, and she had been referred to more intensive
therapy following a course of cognitive behaviour therapy. The OH
physician concluded that, if her new medication is effective, Ms G could
return to work after fAtwo toapacieeymont hs

2. On 11 January 2016, Ms G had her third absence review meeting with the
College and she submitted another medical certificate covering her
absence until 7 March 2016. The College sent Ms G a full list of the
Col |l egebs vacanci eapporusity laut Ms& dangideredy me n t
none of these were suitable.

3. On 15 February 2016 the College wrote to Ms G to advise her employment
would be terminated on the grounds of incapacity following long periods of
absence over the previous 18 months. The sickness absence for this
period was initially for fAanxiety/ stressc

4. On 17 February 2016, Ms G sent the College a letter of appeal in which
she disagreed with the Collegebs concl usi
been a A go ohewaolt retarete worksf the College had been
willing to wait 2-3 months for her to go through therapy. Ms G also
considered a fnlarge part of [her] condit]i

occurred in her role at the College. In her letter, she concluded: il am keen
to return to work and hopeful of a positive outcome from my new
medi cation and on [sic] | have started ir

5. A further referral was made to Medigold and the OH physician saw Ms G
on 11 April 2016.The outcome is detailed in the letter from Medigold dated
14 April 2016. This letter states that the Sertraline had been helping Ms G
to progress over the previous 3 to 4 months. The OH physician considered
that there had been Asignificant | mprover
fampproaching the point where a graduated
the programme outlined in the October report (I assume this is referring to
the report of 2 October 2015).

6. On 22 April 2016, the College wrote to Ms G and advised her that her
appeal would not be upheld on the basis that she could not return to work
and the significant impact it was having on the business (In this instance,
the i mpact on the students with | earning
and uninterrupted supporto).

7
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Inl i ght of the above, Il note that Ms GO6s il
and depression around the Relevant Period based on the medical evidence

we have provided and based on Ms Go6s own e
symptoms. Ms G considered that she was able to return to work but the

College felt that it could not sustain any further period of absence due to the

i mpact on the business. o0

39. Medigold Health notified the College on 25 August 2017 that it was waiting for a
report from Ms G’s GP and it would advise whether a consultation with Ms G was
necessary after reviewing the report.

40. On 15 September 2017, Medigold Health said that it had passed the GP’s report to Dr
Southam, one of its IRMPs, for reference when preparing his advice on Ms G’s case.

41. In his medical report dated 20 September 2017 to the College, Dr Southam said that:

AMy understanding is that | have been aske
early payment of preserved pension benefits.

| do have accesstoar eport from Ms Goés GP, Dr S Ahme
2017, together with the relevant Specialist correspondence. | also have
access to an Occupational Health report from Dr C Ashby dated 14 April 2016.

Ms Gb6és GP indicates that whitkehasbaenf er s fr om
assessed by the Rheumatologist and treatment involves painkilling

medication. She has also been diagnosed as suffering from a functional

disorder, the symptoms involve fatigue, poor sleep, episodes of numbness in

the left leg, and difficulty with memory. She was originally investigated in 2009

with visual disturbances at that time. She has been followed up by the

Neurologist and eventually discharged last year.

Ms G suffers from anxiety and depression for which she takes antidepressant
medication, has undergone input from the Psychiatrist last year, and has also
undergone psychotherapy.

| note that Dr Ashby in his report dated April 2016, indicates that the
antidepressant medication at that time had led to improvement and that
referral had been made for more intensive therapy in relation to panic attacks
and sleeping difficulty. Noting the improvement in symptoms in relation to the
anxiety and depression, Dr Ashby felt that graduated return to work was
possible, and that provided Ms G continued to take the medication for an
adequate period of time, she was expected to return to her full pre-illness
competence and capability.

On the basis of the medical evidence currently available, | would not consider
Ms G permanently incapable of discharging the duties of her previous
employment (including at the time of her dismissal in February 2016), and
have completed the relevant documentation to this effect. | have no definitive

8
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evidence that all treatment options have been considered for her conditions of
anxiety and depression, and the functional disorder.

Additional treatment options might include adjustment to medication, more
intensive psychological therapy, and also input from a Pain Management
Clinic.

Ms Go6s GP refers t comatofarra disorbeesxinclpdingtheur e o f
functional disorder diagnosed by the Neurologist. | remain to be persuaded

that this condition has been fully and energetically treated thus so far, also

noting that Ms G being aged 48, would normally have seventeen more years

unt il nor mal retirement age. 0

42. On 13 September 2017, Dr Southam completed the medical certificate Pen 15D:
“Certificate of Permanent Incapacity for deferred members who left the LGPS on and
after 1 April 2008”. It showed that, in his view, Ms G did not satisfy the criteria to be
awarded IHER benefits from the LGPS.

43. The College notified Dr Southam in its letter dated 28 September 2017 that Ms G's
IHER application was from active member status. It asked him to complete medical
certificate Pen 15A to show whether, in his opinion, Ms G satisfied the test for IHER
applicable to an active member so that it could be attached as an addendum to his
letter of 20 September 2017.

44. In his letter dated 9 October 2017 to the College, Dr Southam wrote:

AThank you for your | etter dated 28 Septem
application for ill-health retirement be considered as an Active Member.

Ms G is a member of the LGPS and for ill-health retirement to be applicable,
she would need to be deemed permanently incapable of discharging efficiently
the duties of her employment due to ill-health and also not be immediately
capable of undertaking any gainful employment. Ms G, being aged 48, would
normally have 17 more years until her NPA. Please refer to my report dated 20
September 2017, making reference to the nature of her medical conditions
together with the treatment that has been undertaken.

| would not consider Ms G permanently incapable of undertaking the duties of
her employment, Additional Learning Support Assistant, her contracted hours
being 26 hours per week. My earlier report makes reference to additional
treatment options relevant to her medical conditions, anxiety and depression,
and the functional disorder. Such treatment might include adjustments to
medication, more intensive psychotherapy and referral to a pain management
clinic.

| have completed the relevant documentation to this effect.
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45.

46.

47.

48.

49.

50.

All recommendations contained in this report are recommendations only and it
is the responsibility and decision of the employer to decide what is and is not a
reasonabl e adjustment. o

Dr Southam completed Pen 15A on 10 October 2017 to show that, in his opinion, Ms
G did not satisfy the criteria to be awarded IHER benefits from the LGPS.

On 20 October 2017, the College sent the Pensions Shared Service copies of Dr
Southam’s medical report and the completed Pen 15A certificate.

The College informed Ms G in its letter dated 26 October 2017 that, after considering
all the available evidence including the medical report and certificate received from Dr
Southam, it had decided she was not entitled to IHER benefits from active member
status in the LGPS.

Ms G was unhappy with this decision and requested clarification on how it was
reached. The College responded to her questions on 30 November 2017.

Ms G remained dissatisfied with the College’s decision and in April 2018, the Solicitor
made a complaint on her behalf under the IDRP.

The College replied in its Stage One IDRP decision letter dated 17 July 2018 but did
not uphold Ms G’s complaint. It said that:

1 It appeared that there was a lack of understanding of the LGPS ill-health
retirement process on the part of the College.

T The Coll ege proceeded with Ms Go6s | HER ap|
report. It was unaware at the time that he had incorrectly provided his opinion on
Ms Giate of bealth as at the date of the medical examination in March 2017.

1 It was reasonable for the College to request the relevant figures from the
Pensions Shared Service.

1 The e-mail dated 12 June 2017 from the College to the Pensions Shared Service
did not set out the QooawdrceMs&OGPSIHER al deci s |
benefits. 1t did not represent the Asmoki
decision, as alleged by Ms G, which is purely on financial grounds. Its final
decision was only made much later after receiving the new medical certificate and
report from Dr Southam.

1 If the decision had been predetermined on or before 12 June 2017, the College

would not have taken the time, and incurred the additional cost, to instruct Dr
Southam to carry out a fresh medical review.

10
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1 Given the problems it had encountered, the College decided to check whether the
correct decision making process had been followed up to that point and rectify any
iIssues identified before continuing with the process.

T I't was during this review that the probl e
discovered. It would have been inappropriate for the College to make a decision
on Ms Gb6s | HER application when a fundame]

1 In light of what had occurred, the College felt that it would be preferable to instruct
a new IRMP to review matters rather than ask Dr Birch to reconsider them.

1 At the time of providing its instructions to Dr Southam, it would not have known
whether he would reach the same medical view as Dr Birch.

51. The Solicitor complained to the Pensions Shared Service on behalf of Ms G under
Stage Two of the IDRP. The Pensions Shared Service referred the complaint to the
Council. The Council acknowledged receipt of the complaint in its letter dated 22
November 2018 to the Solicitor.

52. The Council said that:-

1 In accordance with regulation 77 of the LGPS Regulations, it expected to issue its
decision within two months of receiving the complaint.

1 If it took longer than this, it would send an interim letter explaining the reason for
the delay and give a new expected date for issuing the decision.

53. On 31 January 2019, the Council informed the Solicitor that it was unable to make a
decision within the original timescale because of the complexity of the case and the
amount of paperwork to assimilate. It said that it now hoped to provide its decision in
February 2019.

54. The Council notified the Solicitor in its letter dated 15 April 2019 that it had still not
been able to reach a decision and would now try to respond by the end of April 2019.

55. In April 2019, Ms G made a complaint against both the College and the Council to
The Pensions Ombudsman (TPO).

56. The Council belatedly completed Stage Two IDRP in May 2020. In its decision letter
dated 4 May 2020 to the Solicitor, the Council said that:

A recommend tihsauctandwdeRME o lobkatghés case. They
should look at whether Ms G would have met the requirements for IHER and
clearly state at what date they are making the decision on. The correct forms
should also be provided to indicate whether the decision is being made while
the member was an active employee oradefer r ed me mber &

11
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Having looked at the paperwork | do not feel that the previous certificates are
consistent as they do not all have backing papers to support the decision
made.

The medical certificate provided by Dr Birch (April 17) was backed up by a
report setting out how he had arrived at his decision.

The second set of certificates provided by Dr Southam (October 17) had no
supporting paperwork to show how he had made his decision.

As the two decisions were different and the supporting paperwork was not
consistent, | feel this case should be started from scratch.

A copy of this letter and a notification of my findings will be sent to the
Coll ege. 0

57. The College informed the Council in its letter dated 18 January 2021 that it was
unable to take any action because the Council had not provided a “clear basis or
reasoning” for its decision.

58. Inits e-mail dated 25 February 2021 to TPO, the Council said that it was willing to
award Ms G £500 in recognition of the significant distress and inconvenience which
she had suffered because of the delayed Stage Two IDRP decision letter.

59. During the investigation into Ms G’s complaint, the legal adviser for the College,
Eversheds Sutherland (International) LLP (Eversheds), said that:

Al n | i ght boefandshgeEficaptly tdetayed) Stage 2 decision from the
Council, our client would be prepared to t
on an amicable basis by re-considering her application for ill-health retirement

in the LGPS (as if she was an active member) after seeking the medical

opinion of a third IRMP.

In order to do so, we would suggest that:-

1 All parties need to be clear and agree that the decision will be based on
t he memberés condition and prognosi s at
terminated by our client and that no subsequent medical evidence or
reports (given the passage of time) will form part of or be taken into
account in the instructions toé the third IRMPé

1 The Council needs to provide fully detailed reasons for its Stage 2
findings, together with details of what additional paperwork and/or
medical evidence it believes should be obtained and provided to the
third I RMP concerning the memberés cond
dismissal, so that the third IRMP has the relevant documentation and
evidence in order to provide the necessary certificate and report and
any errors which the Council perceived from their Stage 2 findings are
rectified.

12
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1 Once that certificate and report are received from the third IRMP, our
client will then reconsideritsdeci si on i n relation to thi
application for ill-health retirement.

1 We presume that, as part of this amicable settlement and resolution process,
the member and her legal representatives will want to review and agree both
the letter of instruction to be sent to the third IRMP together with the
accompanying medical evidence. Our client acknowledges that this would be
for the benefit of both parties as it would ensure that both are clear on and
accept the basis on which the third IRMP has been instructed and will
therefore ultimately come to his or her decision in relation to the member. We
would therefore suggest that, once the Council has dealt with the points
outlined above, our client will share w
for comment the draft instructions and the documents it proposes to provide.
Our client will take on board any comments received. However, as our client
would ultimately be the party instructing the IRMP, they would have the final
say over the form and content of the instructions.o

60. Eversheds also said that:

AOn the |1 ssue of nencs intheistearestaoftlyingtem c o nv e
resolve the memberds complaint on an amica
fresh IRMP, the College would be prepared to offer a goodwill gesture to the

member in the amount of £500.

On the issue of the medical evidence, relevant contemporaneous

documentation and evidence was provided to both the first and second IRMPs

in relation to the memberdés condition at t
and second IRMPs were able to opine on the basis of the evidence provided

to them. Therefore, that medical evidence should also be sufficient for the

purposes of instructing the fresh IRMP to reach a viewé more recently

obtained medical evidence which addressesMsG6s condi ti on at the
her dismissal should properly be approached with caution. The College

therefore takes the view that such material should only be considered and

provided to the third IRMP if it is necessary to enable a decision to be reached

(i.e. because there are gaps in the extant medical evidence). We would

suggest that this can be considered and dealt with as part of the instructions

and bundle of medical evidence to be provided to the fresh IRMP.0

61. Inits e-mail dated 18 May 2021 to TPO, the Council said that:

Al confirm that i ideanaothereroptoyeragecigionanalle t o dec
health as they should ensure that they are following the correct processes.

| have sent and verified our IDRP 2 decision recently, | stand by my decision
and that it is a fact that the employer needs to ensure that they follow the
correct processes. My response to this was that they undertake a further IRMP
to ensure completeness of this process.

13
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If not they need to re-evaluate if as an employer need to evaluate if they made
the correct decision if the first place, byre-as sessing this. o

Ms GO position

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

The College failed to consider the possibility of IHER from active status in the LGPS
at the time of her dismissal. This is despite having concluded that it was unlikely she
would be able to resume her duties, even on a phased return basis, in the
foreseeable future.

The e-mail dated 12 June 2017 is “a smoking gun” which set out the College’s real
reason for not awarding her an IHER pension from the LGPS. After receiving Dr
Birch’s report and certificate, the College decided to approve her application for Tier
One IHER benefits and submitted it to the Pensions Shared Service for processing.
However, when the College found out the capital cost to provide her with these
benefits was more than what it wanted to pay, it tried to renege on its decision.

The College should not have taken the capital cost into account in its decision
because it was not a relevant criterion. By doing so, its decision to decline her IHER
application was consequently perverse.

The College’s actions after 12 June 2017 were taken “in bad faith”. It created an issue
when there was none and used it as an excuse to “wriggle out” of its obligation to her.

The College misrepresented the true position in its letter dated 6 July 2017 by not
informing her of the real reason for reversing its decision to award her IHER benefits.

Dr Birch did not refer to her ill-health being somehow materially different at the time of
her examination at the date of dismissal in his report. The College did not give Dr
Birch an opportunity Ato confirm his view o

In its letter dated 15 August 2017, the College improperly tried to steer Dr Southam
away from the fact that, at the time of her dismissal, it had already come to a view
that she was permanently incapable of performing her role.

Dr Southam did not speak with her or medically examine her. He also did not: (a) ask
her consultant neurologist any questions, (b) request all of her medical records from
her GP, in particular, those contemporaneous with her dismissal, and (c) ascertain
what attempts had been made to treat her anxiety, depression and functional
disorders.

Consequently, Dr Southam did not have all the relevant medical evidence prior to her
dismissal for consideration when forming his opinion. Moreover, it would appear that
he had taken into account medical evidence following her dismissal.

Dr Southam sought to justify his decisiont hat her di sorders had nc¢
energetically treatedo based on the medical
however, attempt to understand what treatments had been explored by speaking with

14
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72.

Th
73.

74.

75.

Ad

her, her GP or medical specialists. Consequently, he had formed his view without
properly understanding her condition and the history of her medical treatment.

She is sceptical whether a report by a third IRMP will be handled fairly by the College.

So, it is important her allegation that the College had improperly rejected her IHER
application, purely on the grounds of cost, be dealt with formally by the Pensions
Ombudsman.

e Coll egeds position

Its original instruction to Dr Birch was based on the incorrect belief that Ms G had
applied for IHER from deferred status following the unsuccessful appeal against her
dismissal.

The significant capital cost of Ms G’s IHER benefits was not the basis on which it
made its decision to decline her application.

judicatordos Opinion

It is not the role of the Ombudsman to review the medical evidence and come to a

decisionof hisownonMs Go6s el i gi bil ity efitoundempeey me nt

LGPS. The Ombudsman would be primarily concerned with the decision making
process. The medical (and other) evidence would be reviewed to determine whether
it supported the decision. The issues considered include: (a) whether the relevant
rules had been correctly applied, (b) whether appropriate evidence had been
obtained and considered, and (c) whether the decision was supported by the
available relevant evidence.

However, the weight which is attached to any of the medical evidence is for the
College to decide (including giving some of it little or no weight). It is open to the
College to prefer evidence from its own advisers unless there is a cogent reason why
it should not do so without seeking clarification. For example, an error or omission of
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