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Pensions
Ombudsman

Ombudsmandés Determinati on

Applicant Mrs'Y

Scheme NHS Pension Scheme (the Scheme)

Respondent NHS Business Service Authority (NHS BSA)
Outcome

1.

| do not uphold Mrs Y’s complaint and no further action is required by NHS BSA.

Complaint summary

2.

Mrs Y has complained because NHS BSA has said that she no longer holds Special
Class Status (SCS). This means that if she chooses to retire at age 55, she will be
subject to an early retirement reduction.

Background information, including submissions from the parties

3.

The NHS Pension Scheme Regulations 1995 (the 1995 Regulations), set out the
requirements for SCS. Regulation R2 states that a person working as a midwife,
physiotherapist, nurse or health visitor shall have the option to retire at age 55,
without being subject to an early retirement reduction. Regulation E2 and L2 of the
1995 Regulations, also apply in Mrs Y’s case. Relevant sections of the 1995
Regulations are set out in Appendix 1.

On 6 March 1995, SCS was abolished. Members of the Scheme who remained in the
same job role, who previously held SCS and did not have a break in service of over
five years, were able to retain SCS.

At that time, NHS BSA’s website had a factsheet called “NHS Pensions-Special Class
Status (1995 Section only)” (the Factsheet) and “A guide to the NHS Pension
Scheme for England and Wales” dated 1992 (the Guide), that would have been
available to all members. Relevant sections of the Factsheet and the Guide are set
out in Appendix 2.

Mrs Y joined the Scheme on 17 January 1994, and paid pension contributions while
she was employed in several nursing jobs, until 31 March 2015, when she resigned.
Mrs Y was aged 45.
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7.

SummaryofMrs YOs p-osition:

NHS BSA failed her as an employee, refused her part time hours, so she resigned
without notice due to ill health. She believes it was “constructive dismissal”, where
an employee resigns “as a result of the employer creating a hostile environment.”

It has been over four years since she left NHS employment and it is “NOT”
possible for her to go back and “recover” her SCS. She no longer wishes to be
employed by an organisation that treats its employees so badly.

The information she had had up to February 2019, did not inform her of losing her
SCS status. She referred to the 2014 “Leaving and transferring out guide” and
“your NHS pension choice guide” (the Choice Guide), available to her prior to
leaving her employment and she found no reference to losing SCS.

She provided a copy of pages 3 and 4 of the Choice Guide that she was provided
with in January 2011. The Choice Guide said, “Some members of the Scheme
have special class status which means they can retire from age 55 without any
reduction in their benefits.” There was no mention that she would lose her SCS.

She referred to the “Choice Statement” she received in April 2017, which did not
have any information regarding her SCS.

In early 2019, she started thinking of claiming her unreduced pension. She made
enquiries to NHS BSA and was only then advised that she could no longer claim
an unreduced pension from age 55 and would have to wait until age 60.

She admits that “when you look with a fine-tooth comb on the website it does state
this but this advice is NEW and dated way after [she] had made any decision to
leave work in 2015, the information was not there [at the time]...” She believes the
NHS website is not easy to access.

She considers that having accrued over 20 years of service, she should be eligible
to maintain her SCS.

She does not believe that being in current NHS employment at age 55, should be
a relevant consideration for keeping her SCS.

Her pension is now worth £6,600 per annum instead of £8,400 per annum which
is not much. Despite putting more hours in, she will get less out of the Scheme as
she now has to wait until age 60 to claim an unreduced pension.

“If you issue someone with misleading or poor information [regarding] their drug
prescription and or medical advice and they interpret the advice incorrectly this
could result in physical harm or death, in [her] case it resulted in financial harm
and mental stress.”

She believesshe was di scri minated against by NHS
length of service and hours worked versus time just spent in pensionable
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empl oyment . 0 She referrthe tPensqoalsi Omblue g
Office (T PO6 s {i$ unable ® deal with this issue, she will raise it with the
Department of Health and Social Care.

e She referred to the comparison of the membership and benefit position of a full-
time member who left the Scheme at age 45, with retirement age 60, and that of
an equivalent part-time member with SCS, retiring at age 55 with immediate
entitiement to unreduced benefits. She argues that a part-time member takes
maternity or long term sickness leave whereas an equivalent full-time member
does not.

8 Summary of NHS BSAOGs position

¢ Throughout Mrs Y’s pensionable employment as a full-time nurse for more than
20 years, she held SCS and was “on-track” to achieve entitlement to unreduced
pension at age 55.

e MrsY left her employment in 2015, at age 45, due to ill health and she became a
deferred member of the Scheme.

¢ Maintaining SCS at age 55 was subject to Mrs Y’s continuing in pensionable NHS
employment that qualified for SCS until she reached age 55.

¢ Entitlement to unreduced pension at age 55 is subject to Regulation R2(1)(b)
where the whole of the last five years of NHS employment must be spentin a role
that attracts SCS.

¢ It referred to Regulation R3 that provides how Regulation E1 applies as if the
reference to normal retirement age in that regulation, at age 60, were age 55.
However, Regulation E1 did not apply to Mrs Y as she has not yet reached either
retirement age.

¢ Being an early leaver, Mrs Y was subject to the provision of Regulation L1.
Regulation L1(1) states that a member who leaves before age 60 without
becoming entitled to a pension under Regulation E1 will become entitled to a
pension and lump sum from age 60.

¢ Regulation L1(3) provides that a pension may be payable before age 60 where
the ill health criteria is met or actuarially reduced for early payment.

e As MrsY is a deferred member of the Scheme, her current retirement age is 60
and not 55.

¢ Mrs Y did not contact NHS BSA for guidance about her potential retirement age at
any time. She elected to remain in the 1995 Section of the Scheme in November
2010, under the choice exercise undertaken at the time. No further
correspondence or enquiry was made to NHS BSA by Mrs Y until February 2017,
around two years after she had left the Scheme.
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¢ [t also noted Mrs Y’s part-time service as a bank nurse, between January and
April 1994, which counted toward her qualifying SCS prior to the abolition of the
SCS in 1995. Whilst this period was short, Mrs Y still had the benefit of part-time
membership with SCS.

o |t referred to the Factsheet and the Guide, which would have been available to
Mrs Y prior to her leaving the Scheme. These contained sufficient information
regarding Mrs Y'’s eligibility for SCS.

¢ The relevant page of the Factsheet, located within the Members Hub section,
provided a link to the Factsheet. “It is not possible to view the content of the 2014’
Factsheet via the Government Web Archive. However, given there have been no
changes to the eligibility criteria for an earlier retirement age”, it expected this
aspect of the (2014) Factsheet to be the same as current (2018) version.

¢ After the introduction of the 2008 Section, the Choice Guide Mrs Y referred to was
provided to her in 2011, specifically for the purpose of generally comparing the
.|

1 Page 8 of the Choice Statement said:

AThe two most I mportant issues to consi de:
going to retire and whether you are likely to leave the NHS Pension Scheme

before retirementé If you leave NHS employment before retirement and do

not return, your retirement benefits will be loweré 0



