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Mrs R’s position 
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NHS Pensions’ position 
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“work within unpleasant clinical working conditions (for example exposure to 

body fluids) 

concentrate in an intense and sometimes noisy environment 

cope with potentially violent and threatening situations 

fulfil Trust health and safety policies and procedures when performing risk 

associated procedures including dealing with hazardous substances 

be able to safely wear lead aprons and appropriate PPE” 
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Adjudicator’s Opinion 
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 Mrs R did not accept the Adjudicator’s Opinion and the complaint was passed to me 

to consider. The RCN provided further comments on Mrs R’s behalf which do not 

change the outcome. I agree with the Adjudicator’s Opinion and I will, therefore, only 

respond to the main points made by the RCN on Mrs R’s behalf for completeness. 

The RCN’s further comments 

 

 

• Requiring a Band 7 Sister in Interventional Radiology to comply with the job 

description, including wearing a lead apron, is a “provision, criterion, or 

practice” which puts Mrs R, as a disabled person, at a substantial 

disadvantage, as defined in Section 20 [sic] of Equality Act 2010. NHS 

Pensions is not in a position to state that the specific elements of Mrs R’s job 

description would not place her at a substantial disadvantage, which would 

affect her ability, as a disabled person, to return to her contractual role on a 

full-time basis in the long term (which is not currently foreseeable), as and 

when she has completed her cancer-related treatment. 

• The link between Mrs R’s breast cancer and the nature of her role is highly 

relevant. If working in an environment with higher exposure to radioactive 

material can cause a relapse of her cancer, this will prevent her from returning 

to her contractual role and will place her health at greater risk. Given the 

specific type of cancer, the issue should have been considered and NHS 

Pensions ought to have stated why little weight was attached to it. It trusts that 

neither NHS Pensions nor its MAs wish to potentially expose Mrs R to greater 

risk by suggesting that she could be fit to return to the radiology department 

when they have not considered the issue at all. 

• Section 15 of the Equality Act 2010 deals with “unfavourable”, as opposed to 

less favourable, treatment and, therefore, there is no requirement for a 

comparator who is not disabled. As long as there is a connection between Mrs 

R’s disability and her medical treatment (or the incapacity caused by the 
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treatment), it is sufficient to show that she had a disability related treatment. 

Her application for ill health retirement was rejected at the time when she was 

undergoing a disability related treatment and/or suffering from complications 

caused by that treatment. NHS Pensions failed to consider that its 

unfavourable treatment was because of something arising in consequence of 

her disability. 

• Redeployment can be a form of reasonable adjustment. If Mrs R is redeployed 

upon a potential return to work in the NHS, she will not be able to return to her 

contractual role. The fact that she would remain in some other form of NHS 

employment as a band 7 nurse is not relevant. Furthermore, the fact that Mrs 

R’s role has been split and the effect of any future reasonable adjustment on 

her ability to perform the full-time contractual role, as existed in January 2018, 

are relevant. 

Ombudsman’s decision 
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 I acknowledge that Mrs R has had to deal with an extremely distressing medical 

condition and the side effects of treatment for that condition. However, I do not find 

that there are grounds for me to uphold her complaint. 

 
Anthony Arter 
Pensions Ombudsman 
    
19 May 2020 
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Appendix 1 

The National Health Service Pension Scheme Regulations 2015 

 

“Entitlement to ill-health pension 

(1) An active member (M) is entitled to immediate payment of - 

(a) an ill-health pension at Tier 1 (a Tier 1 IHP) if the Tier 1 

conditions are satisfied in relation to M; 

(b) an ill-health pension at Tier 2 (a Tier 2 IHP) if the Tier 2 

conditions are satisfied in relation to M. 

(2) The Tier 1 conditions are that - 

(a) M is qualified for retirement benefits and has not attained normal 

pension age; 

(b) M has ceased to be employed in NHS employment; 

(c) the scheme manager is satisfied that M suffers from a physical 

or mental infirmity as a result of which M is permanently 

incapable of efficiently discharging the duties of M's employment; 

(d) M's employment is terminated because of the physical or mental 

infirmity; and 

(e) M claims payment of the pension. 

(3) The Tier 2 conditions are that - 

(a) the Tier 1 conditions are satisfied in relation to M; and 

(b) the scheme manager is also satisfied that M suffers from a 

physical or mental infirmity as a result of which M is permanently 

incapable of engaging in regular employment of like duration. 

… 

(5) In paragraph (3)(b), “regular employment of like duration” means - 

(a) …; 

(b) in any other case, where prior to ceasing NHS employment, M 

was employed - 

(i) on a whole-time basis, regular employment on a whole-

time basis; 
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(ii) on a part-time basis, regular employment on a part-time 

basis, regard being had to the number of hours, half days 

and sessions M worked in the employment. 

(6) A pension under this regulation is payable for life: but see regulations 

95 and 96.” 

 

“Member's incapacity 

(1) For the purpose of determining whether a member (M) 

is permanently incapable of discharging the duties of M's employment 

efficiently, the scheme manager must - 

(a) have regard to the factors in paragraph (2), no one of which is to 

be decisive; and 

(b) disregard M's personal preference for or against engaging in the 

employment. 

(2) The factors mentioned in paragraph (1)(a) are - 

(a) whether M has received appropriate medical treatment in respect 

of the infirmity; 

(b) M's mental capacity; 

(c) M's physical capacity; 

(d) the type and period of rehabilitation it would be reasonable for M 

to undergo in respect of the infirmity, regardless of whether M 

has undergone the rehabilitation; and 

(e) any other matter the scheme manager thinks appropriate. 

(3) For the purpose of determining whether M is permanently incapable of 

engaging in regular employment of like duration as mentioned in 

paragraph (3)(b) of regulation 90, the scheme manager must - 

(a) have regard to the factors in paragraph (4), no one of which is to 

be decisive; and 

(b) disregard the factors in paragraph (5). 

(4) The factors mentioned in paragraph (3)(a) are - 

(a) whether M has received appropriate medical treatment in respect 

of the infirmity; 

(b) such reasonable employment as M would be capable of 

engaging in if due regard is given to - 
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(i) M's mental capacity; 

(ii) M's physical capacity; 

(iii) M's previous training; and 

(iv) M's previous practical, professional and vocational 

experience, 

irrespective of whether or not such employment is available to M. 

(c) the type and period of rehabilitation it would be reasonable for M 

to undergo in respect of the infirmity, regardless of whether M 

has undergone the rehabilitation, having regard to - 

(i) M's mental capacity; and 

(ii) M's physical capacity; 

(d) the type and period of training it would be reasonable for M to 

undergo in respect of the infirmity, regardless of whether M has 

undergone the training, having regard to - 

(i) M's mental capacity; 

(ii) M's physical capacity; 

(iii) M's previous training; and 

(iv) M's previous practical, professional and vocational 

experience; and 

(e) any other matter the scheme manager thinks appropriate. 

(5) The factors mentioned in paragraph (3)(b) are - 

(a) M's personal preference for or against engaging in any particular 

employment; and 

(b) the geographical location of M. 

(6) In this regulation - 

“appropriate medical treatment” means such medical treatment as it 

would be normal to receive in respect of the infirmity, but does not 

include any treatment that the scheme manager considers - 

(a) that it would be reasonable for M to refuse; 

(b) would provide no benefit to restoring M's capacity for - 
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(i) discharging the duties of M's employment efficiently for 

the purposes of paragraph (2)(c) of regulation 90 before M 

reaches prospective normal pension age; or 

(ii) engaging in regular employment of like duration for the 

purposes of paragraph (3)(b) of that regulation before M 

reaches prospective normal pension age; or; 

(c) that, through no fault on the part of M, it is not possible for M to 

receive before M reaches prospective normal pension age. 

“permanently” means until M attains M's prospective normal pension 

age; and 

“regular employment of like duration” has the same meaning as in 

regulation 90.” 
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Appendix 2 

Medical evidence 

Mrs R’s GP, 1 December 2017 

 

Form AW33, 19 December 2017 
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“[Mrs R] has not attempted to return to work since her diagnosis of breast 

cancer in October 2016 given that she did not feel able to in the context of her 

symptoms. 

In my opinion she is currently unfit for work as a Band 6 [sic] nurse in 

Interventional Radiology, given that she described to me symptoms that limit 

her ability to carry out everyday activities (fatigue, poor concentration, memory 

problems, being tearful and irritable). Furthermore, she would be in direct and 

indirect contact with patients treated for breast cancer and this would be likely 

to trigger her psychological symptoms. 

She explained to me that she is making steps to improve her physical and 

mental health (physical exercise …, socially engaging with friends, complying 

with treatment including CBT offered by her GP). 

It is difficult to predict how her symptoms would change between now and 

pension age her symptoms and psychological well-being might improve when 

she has left her perceived stressful work environment. For statistical data 

regarding return to work following the diagnosis of breast cancer, please see 

above. Overall more people return to work 12 months after the diagnosis of 

breast cancer than those who do not return …” 

 

Professor Chan, 31 January 2018 
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“[Mrs R’s] side effects from Tamoxifen were certainly severe enough for her to 

discontinue the medication. This is partially related to the stress of her work. I 

feel that unless she finds a suitable way of working, she would not be able to 

cope with the side effects of Tamoxifen. We know from past experience that at 

least 25% of patients on adjuvant endocrine therapy treatment are not able to 

tolerate the medication due to these side effects. [Mrs R] feels that she needs 

to give herself the optimal chance of achieving the 10 years of Tamoxifen 

treatment to attain 25% risk reduction of recurrence from her breast cancer. I 

do feel that this is a perfectly rational and reasonable decision.” 

Medigold, March 2018 

 

 

 

 

“The current medical evidence suggests that [Mrs R] has current incapacity for 

her substantive post. However, I note that there would be a further 19 years 

until her normal pension age and the consultant oncologist alludes to a 

favourable prognosis for her breast cancer. It would be expected that the 

residual symptoms following the treatment for the breast cancer would 

improve over time and certainly before her normal pension age, thus 

facilitating a return to work to her substantive post. It would be expected that 

further treatment for the anxiety symptoms, in the form of cognitive behaviour 
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therapy and adjustment to anti-depressant and anxiolytic medication will help 

to mitigate symptoms, particularly fatigue and impairment in memory and 

concentration. In relation to the unresolved issues from perceived cumulative 

work stress, this would involve dialogue with the employer to discuss the 

provision of additional support and adjustments in the workplace. A stress risk 

assessment could also have been undertaken. My understanding is that there 

are alternative options available for endocrine therapy treatment.” 

Mrs R’s GP, 14 March 2018 

 

“Given these intolerable symptoms and the effects of the treatment regime she 

has been through, she does not feel able to return to work. She also worries 

that if she was to return to work, her registration will have lapsed by then as 

she won’t have done her 450 hours of practice, not kept up with her studies for 

revalidation, due to her illness and the side effects of her treatment.” 

Employment and Support Allowance Report, May 2018 

 

Mrs R’s GP, 17 September 2018 

 

“Although the oncologists have given a general favourable prognosis for her 

breast cancer, you should be aware that they were unable to use their Predict 

software for her illness because of the neo-adjuvant chemotherapy and grade 

3 multifocal breast cancer. This means the estimate of prognosis should not 

be considered too accurate or relied upon too greatly. 
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It is my opinion that [Mrs R] fits the criteria for Tier 1 ill health retirement, as 

she will never be able to return to her current job, Sister-In-Interventional 

Radiology, or any other Band 7 position. 

As she has been assessed for ESA and has been awarded the higher rate 

until May 2019, she may also fit the criteria for tier 2 ill health retirement. 

I feel that although her breast cancer treatment is complete, apart from 

continuing her tamoxifen until 2027, and the prognosis, although an estimate 

is generally favourable, she has been left with a large number of disabling 

symptoms and sequalae which will mean that she will never be capable of 

returning to her band 7 role.” 

NHS Pensions’ MA at IDR Stage One 
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Mrs R’s GP, 9 July 2019 

 

NHS Pensions’ MA at IDR Stage Two 
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