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Summary of the Ombudsmanôs Determination and reasons 

 

 

 

 
1 The High Court decision on the question of whether the pension increases were validly granted was 

reversed by the Court of Appeal in BIC v Burgess [2019] 051 PBLR (026) on 10 May 2019.   
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Detailed Determination 

Material facts 

 

 The factual background to Burgess (CA) and the impact of the CMG Decision2 on the 

question of whether the Ombudsman is a competent court3 is set out in the Pensions 

Ombudsmanôs (the PO) Determination of Mr Eôs complaint [CAS-55100-G3W9] (19 

April 2024) (the Lead Case). I do not intend to repeat those facts in detail in this 

Determination. 

 On 18 February 1991, the then Trustees of the Scheme resolved that pensions in 

payment would increase in line with the Retail Prices Index (RPI) or 5% whichever 

was the lower (the Trustee Resolution). The Scheme had individual trustees, who 

included the managing director and two directors of BIC UK.  

 At the time, the rules of the Scheme did not provide for increases to be granted 

automatically on pensions in excess of the guaranteed minimum pension (the GMP) 

in respect of pensionable service completed before 6 April 1997. The rules, however, 

did give the Trustees a discretion to increase pensions in payment if BIC UK agreed 

and sufficient funds were available.  

 On 19 March 1992, an announcement (the March 1992 Announcement) was issued 

for and on behalf of the Trustees. It explained that ñall pensions commencing after 6th 

April 1992 will be increased each year by 5% or the Retail Prices Index, whichever is 

the lowerò and that ñthe increase will be applied to the part of the benefit in excess of 

the Guaranteed Minimum Pensionò (the Pre 97 Increases).  

 Mr and Mrs D were members of the Scheme at the time and would have been sent a 

copy of the March 1992 Announcement. An announcement was also issued in 

December 1992 (the December 1992 Announcement) which said: 

The way pensions are increased in payment is described in the Explanatory 

Booklet and an announcement dated 19th March 1992. 

The Trustees have power if the company agrees and if sufficient funds are 

available to provide further increases. 

 
2 The Pensions Ombudsman v CMG Pension Trustees Ltd and CGI IT UK Limited [2022] EWHC 2130 (Ch) 
3 for the purposes of section 91(6) of the 1995 Act 
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Under these powers all pensions in payment were increased on 6th April 1992 

in line with increases in the Retail Prices Index for each year since the pension 

started to be paid.ò 

 

 

 

ñNotes About Your Benefits  

The annual rate of 5% is limited to a maximum of the increase in the retail 

prices index each year. If increases in this index fall below this rate the 

increases to the pension will be adjusted to reflect this. 

é  

For further information about the scheme, please refer to the explanatory 

booklet or you may write to the trusteeséò 
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ñThe Company has agreed that there should be no deductions, at this time, for 

the increases already applied, that may not be in accordance with the Scheme 

rules.ò  

 

 

 

 

 

 

 

 
4 On 17 April 2018, the High Court ruled in Burgess v BIC UK [2018] 054 PBLR (040) (Burgess) that the 

increases were validly granted.  
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5 The account balance for Account One is set out in Appendix 2.  
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The Ombudsmanôs position on overpayment cases ï trust based occupational 

pension schemes 
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6 See Catchpole v Alitalia Pension Trustees at [47] to [58] for an example of where an estoppel was held to 

give a right to a benefit but noting that this would only be appropriate in unusual circumstances.  
7 Trustees of trust based occupational pension schemes governed by English law generally have power to 

compromise claims under section 15 of the Trustee Act 1925 subject to the requirements of the Trustee Act 
2000 (Schedule 1, paragraph 4). There may also be an express power to compromise claims in the trust 
deed and rules. 
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8Re Musgrave [1916] 2 Ch 417  
9 Burgess v BIC UK [2018] 054 PBLR (040), paragraphs [169] to [172] 
10 In England and Wales this will normally be the County Court. 
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Legal analysis and conclusions 

Legal issues arising in this particular case 

 

 

 
11 Pensions Ombudsman v (1) CMG Pension Trustees Limited and (2) CGI IT UK Limited (CA) at 

paragraphs 153-160. However, it was announced in the Kingôs speech in July 2024 that the law will be 
changed so that TPO will be treated as a competent court for the purposes of section 91 of the 1995 Act. 
Once the new legislation is in force this will reverse this aspect of the CMG decision. 
12 Pensions Ombudsman v (1) CMG Pension Trustees Limited and (2) CGI IT UK Limited at paragraph 56 
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Future pension payments 

Reduction of pension to correct level going forward 

 

Past overpayments  

General equitable defence to equitable recoupment claim 

 

 

 
13 Burgess v BIC [2018] 054 PBLR (040) at paragraph [172] and [178] and Re Robinson [1911] Ch 502 
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Unjust enrichment 

 

The underlying principles of change of position by analogy 

 

 

 
14 The POôs Determination of the Lead Case includes a detailed explanation of the legal basis by which the 

Ombudsman takes into account the principles underlying the defences to repayment claims, when deciding 

whether recoupment is equitable for the purposes of Re Musgrave. 
15 The case referred to analysis in an article by Charles Mitchell and Jessica Hudson - Trustee Recoupment: 

A Power Analysis (2021) 35(1) Trust Law International 3 and among other things cited Re Musgrave [1916] 2 
Ch 417) which the PO relied on in the Lead Case. 
16 Lipkin Gorman (a firm) v Karpale [1991] 2 AC 548 as per Lord Goff at paragraph [580C]. Lord Goff set out 

this principle in general terms and the courts have subsequently developed principles about where such a 
defence applies. 
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 Unlike the position in relation to an estoppel defence (see paragraph 105 to 108 

below) it is not necessary for the member to receive an unequivocal representation of 

entitlement to the overstated benefit for a change of position defence to be available. 

Good faith 

 

 

 

Detriment 

 

 
17 See Webber v Department for Education, Teacher's Pensions [2012] EWHC 4225 (Ch) and Webber v 

Department of Education which applied the earlier test in Niru Battery Manufacturing Co v Milestone Trading 
Ltd [2002] EWHC 1425 (Comm) in a pensions context. 
18See for example Abouh Ramah v Abacha [2006]  EWHC Civ 1492 Armstrong DLW GmBH v Winningham 

Networks Ltd [2012] EWHC 10 (Ch) at [110] 
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Causation 

 

The period up to the date of issue of the February 2013 Announcement  

 

 

 
19 See Scottish Equitable v Derby [2000] PLR 1 (CA) at [33] 
20 Phillips v Collins v Davis [2000] 3 All ER case (cited with approval in Scottish Equitable Derby) 
21 National Westminster Bank plc v Somer International UK Limited [2002] 
22 Scottish Equitable v Derby [2001] 3 All ER 818, Harrison J at paragraphs [37]-[41] 
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The period after the date of issuance of the February 2013 Announcement to May 

2019 
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ñThe wording, in my view, suggests that the ówound had been staunchedô, 

when in fact, as a result of the baked-in increases, the blood continued to flow. 

Given its importance and implications for the pensioners, the Trustees should 

have explained this much more clearly and also highlighted the fact that if the 

Court concluded the increases had not been properly granted, any 

overpayments which would need to be repaid would extend to both (a) 

overpayments built up until the date of the February 2013 Announcement and 

(b) those continuing to build up as a result of ñbaked inò increases made after 

the issue of the February 2013 Announcement. By painting an unclear or over-

optimistic description of the situation there was a real risk that the pensioners 

could be seriously prejudicedò. 
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The period shortly after the date of issuance of the May 2019 Announcement to the 

date of issuance of the Notification 

 

ñI have considered carefully whether it can be said Mr E ceased to act in good 

faith by continuing to spend the money on or after May 2019, when the 

outcome of the Burgess (CA) decision was known. However, the May 2019 

Announcementédid not properly explain the implications of the decision. In 

my view, it was not until March 2020, that it was properly explained to Mr E 


