CAS-52136-P6D3 & CAS-52149-F8K1 The

Pensions
Ombudsman

Ombudsmands Determinati on

Applicants Mr and Mrs D
Scheme Bic UK Pension Scheme (the Scheme)
Respondent Trustees of the Bic UK Pension Scheme (the Trustees)

Complaint Summary

1. The complaint concerns the Trustees’ decision to recover overpayments through
recoupment from future pension payments following the Court of Appeal’s decision in
BIC v Burgess [2019] 051 PBLR 026 (Burgess (CA))."

2. The Trustees are seeking to recoup the sum of £31,413 from Mr D’s pension, at a
monthly rate of £121.76, over the period of 21 years and six months that the
overpayment accrued (Recoupment Plan One).

3. The Trustees are also seeking to recoup £16,408 from Mrs D’s pension, at a monthly
rate of £62.62, over the period of 21 years and 10 months that the overpayment
accrued (Recoupment Plan Two).

Summary of the Ombudsmands Determinati c

The complaint is partly upheld against the Trustees, | am satisfied that:-

4.1. ltis not equitable for the Trustees to recoup the overpayments that built up
before 1 April 2020. Furthermore, Mr and Mrs D have a defence of laches to
the recovery of the overpayments that built up to 31 March 2020. It follows that
the Trustees shall refrain from taking any recovery action in respect of the
overpayments of Mr D’s pension that built up between 1 March 2000 and 31
March 2020, which amounts to £30,870.64. The Trustees shall also refrain
from taking any recovery action in respect of the overpayments of Mrs D’s
pension that built up between 1 October 1999 and 31 March 2020, which
amounts to £16,095.10.

4.2. Mrand Mrs D have sustained non-financial injustice (distress and
inconvenience) as a consequence of the maladministration by the Trustees in

1 The High Court decision on the question of whether the pension increases were validly granted was
reversed by the Court of Appeal in BIC v Burgess [2019] 051 PBLR (026) on 10 May 2019.
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making the overpayments. Mr D is entitled to a distress and inconvenience
award of £1,000; Mrs D is entitled to an equivalent award.

Detailed Determination
Material facts

5.  Mrand Mrs D were employed by Bic UK Limited (BIC UK) and are receiving their
pension from the Scheme.

6. The factual background to Burgess (CA) and the impact of the CMG Decision? on the
question of whether the Ombudsman is a competent court® is set out in the Pensions
Ombuds méheP®Dé¢t er minati on of MBSIM-GIWIL(Emp!| ai n
April 2024) (the Lead Case). | do not intend to repeat those facts in detail in this
Determination.

7. On 18 February 1991, the then Trustees of the Scheme resolved that pensions in
payment would increase in line with the Retail Prices Index (RPI) or 5% whichever
was the lower (the Trustee Resolution). The Scheme had individual trustees, who
included the managing director and two directors of BIC UK.

8. Atthe time, the rules of the Scheme did not provide for increases to be granted
automatically on pensions in excess of the guaranteed minimum pension (the GMP)
in respect of pensionable service completed before 6 April 1997. The rules, however,
did give the Trustees a discretion to increase pensions in payment if BIC UK agreed
and sufficient funds were available.

9. On 19 March 1992, an announcement (the March 1992 Announcement) was issued
for and on behalf of the Trustees. It explained that fall pensions commencing after 6th
April 1992 will be increased each year by 5% or the Retail Prices Index, whichever is
the lowerd a n d hdircradse willtbe applied to the part of the benefit in excess of
the Guaranteed Minimum Pensiono  ( Rreh9& Increases).

10. Mr and Mrs D were members of the Scheme at the time and would have been sent a
copy of the March 1992 Announcement. An announcement was also issued in
December 1992 (the December 1992 Announcement) which said:

“Pension increases

The way pensions are increased in payment is described in the Explanatory
Booklet and an announcement dated 19th March 1992.

The Trustees have power if the company agrees and if sufficient funds are
available to provide further increases.

2 The Pensions Ombudsman v CMG Pension Trustees Ltd and CGI IT UK Limited [2022] EWHC 2130 (Ch)
3 for the purposes of section 91(6) of the 1995 Act
2
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Under these powers all pensions in payment were increased on 6th April 1992
in line with increases in the Retail Prices Index for each year since the pension
started to be paid. 0

11. At the time, the Explanatory Booklet referred to in the December 1992
Announcement would not have referred to the fact that increases in payment would
be granted on the pension in excess of the GMP. However, it referred to the
Trustees’ discretion to increase pensions in payment if the company agreed and
sufficient funds were available.

12. New trust deed and rules were subsequently executed on 29 May 1993 (the 1993
Deed and Rules). Rule 9(a) and paragraph 8 of Part Ill of the 1993 Deed and Rules
provide that pension increases only apply to the portion of the pension which
represents the GMP (and not the excess).

13. Mrs D drew her pension in October 1998. The retirement illustration that was issued
to Mrs D in June 1997, showed that an increase of 5% per annum would be payable
on her pension. The accompanying notes included the following information:-

fNotes About Your Benefits

The annual rate of 5% is limited to a maximum of the increase in the retalil
prices index each year. If increases in this index fall below this rate the
increases to the pension will be adjusted to reflect this.

é

For further information about the scheme, please refer to the explanatory
bookl et or you may write to the trusteeseéo

14. Mr D subsequently drew his pension from the Scheme in March 1999.

15. Atkins & Co (Atkins) has provided administration and actuarial services to the
Scheme on behalf of the Trustees since 2011. Dalriada Trustees Limited (Dalriada)
is a former independent trustee of the Scheme.

16. In December 2011, BIC UK challenged the validity of the Pre 97 Increases after a
potential issue concerning the validity of the Trustee Resolution was identified. The
subsequent Court of Appeal decision in Burgess (CA) concluded that the Pre 97
Increases had been improperly paid in breach of the Scheme Rules.

17. Between 6 April 1992 and March 2013, increases in payment were granted by the
Scheme on the basis described in the Trustee Resolution and March 1992
Announcement.

18. On 22 February 2013, the Scheme membership was informed that the Trustees and
BIC UK had received opposing advice concerning the Pre 97 Increases (the
February 2013 Announcement). Consequently, there was uncertainty as to whether
pensioners were entitled to the level of pension in payment at that time. The
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February 2013 Announcement explained that further increases would be suspended
until the matter had been resolved; and advised that:

AThe Company has agreed that there shoul d
the increases already applied, that may not be in accordance with the Scheme
rul es. o

19. In March 2017, the Independent Trustee issued an announcement to the Scheme
membership (the March 2017 Announcement). It advised that the Trustees had
applied to the Court for a ruling on whether the Pre 97 Increases were validly granted
and whether the members were entitled to those increases. It also advised that the
case would be heard by the High Court in 2017, and that the “Trustees will update
the Scheme membership in due course and in particular once the High Court
proceedings have concluded and the judgment is delivered in that case”.

20. The pension payable to Mr and Mrs D increased each year on the assumption that
the Pre 97 Increases should apply. As a result of these increases, by 1 March 2013
Mr D’s pension had increased to £7,535 per annum (gross). As at 1 March 2013, Mrs
D’s pension amounted to £3,666 per annum (gross) (See Appendix 4 and 5). After 1
March 2013, further Pre 97 Increases were suspended and increases were only
applied to the GMP.

21. The Trustees of the Scheme are responsible for ensuring that the correct benefits are
paid in accordance with the Scheme rules. In their role as the Scheme Administrator,
for UK tax purposes, they are responsible for ensuring that the correct tax is
deducted under the Pay as You Earn (PAYE) system.

22. Mr and Mrs D would have received a payslip each month setting out their respective
pension entitlement and the amount of income tax deducted from their pension. They
would also have received an End of Year Certificate (P60) each year setting out the
total pension and the income tax deducted. Both the payslips and P60s would have
been issued on behalf of the Trustees, as the Scheme Administrator.

23. The Pensions Ombudsman (TPO) has reviewed copies of payslips pre-dating and
post dating the February 2013 Announcement. It has also seen documentary
evidence that payslips and P60s were issued, on behalf of the Trustees, by
Alexander Forbes and then Atkins since at least 2004. The payslips and P60s are not
qualified and do not contain any warnings or reservations or indicate that the pension
is subject to certain conditions or reservations.

24, On 10 May 2019, the Court of Appeal overturned the High Court decision in
Burgess®*.

25. In May 2019, Atkins issued an announcement to members (the May 2019
Announcement). It explained that the Trustees were in discussions with their legal

4 0n 17 April 2018, the High Court ruled in Burgess v BIC UK [2018] 054 PBLR (040) (Burgess) that the
increases were validly granted.
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26.

27.

28.

29.

30.

31.

32.

33.

advisers concerning how to implement the Burgess (CA) decision and would contact
the members impacted in due course. The May 2019 Announcement did not explain
or warn that the overpayments made both before and after the date of the February

2013 Announcement would or could be recovered by deduction from future pension

payments.

On 30 March 2020, the Trustees notified Mr and Mrs D separately that, after taking
legal advice, they had to reduce their pension to the correct level in respect of future
payments (the Notification). Briefly, the Trustees explained that:-

26.1. The High Court had found that the Pre 97 Increases had been validly granted.
However, this was overturned by the Court of Appeal.

26.2. The Court of Appeal ruled that the Pre 97 Increases were not validly granted.
The Trustees had to implement this decision.

The Trustees informed Mr D that they would reduce his pension from £7,961 (gross)
to the correct level of £5,858 (gross) with effect from 6 July 2020. The Trustee said
that they would recoup the overpaid pension from 6 October 2020, at a rate of
£121.76 per month, unless Mr D disputed the Trustees’ power to recover the money.

The Trustees informed Mrs D that they would reduce her pension from £3,670
(gross) per annum to the correct level of £2,417 (gross) per annum with effect from 6
July 2020. The Trustee said that they would recoup the overpaid pension from 6
October 2020, at a rate of £62.62 per month, unless Mrs D disputed the Trustees’
power to recover the overpayments.

Mr and Mrs D subsequently complained under the Scheme’s internal dispute
resolution procedure (IDRP) regarding the Trustees’ decision to recoup the
overpayments.

On 11 August 2020, the Trustees replied to Mr D under the IDRP and issued a
separate response to Mrs D. The Trustees did not consider that they could reduce the
rate of recovery they had proposed under Recoupment Plan One or Recoupment
Plan Two. However, the Trustees advised that recoupment would be suspended until
the PO had reached a decision on their complaints.

Mrs D held a weekly cleaning job until March 2019. She also held a separate post,
and worked variable hours, until November 2019. She is no longer in employment.

A breakdown of Mr and Mrs D’s monthly household income and expenditure is set
out in Appendix 1. Based on this information, their monthly outgoings exceed their
income by £226. Their outgoings include £83 per month spent on eating out and
other social activities.

Mrs D has provided TPO with copies of their bank statements, which cover the period
December 2017 to October 2020 (the Bank Statements).
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34.

35.

36.

37.

38.

Mr and Mrs D have a “rainy day fund” (Account One®) which they use as their main
bank account. Mrs D has advised that it was set up before 2017. Their pension is
paid into a second bank account (Account Two) and they transfer money into that
account from Account One. Mrs D has advised TPO that over the last two years, they
have opened two regular savings accounts, which they have funded from Account
One. At the end of the twelve month period, the money they have accrued in their
regular savings is then transferred into Account One.

Mr and Mrs D have made several significant purchases over the last two years using
some of the funds held in Account One, which are summarised in Appendix 2. Mrs D
has advised that they also spent some of the money on day to day living expenses;
the money they now hold in their joint names amounts to £11,608.

Mrs D’s monthly credit card statement dated January 2023, indicates that she has a
direct debit in place to cover any outstanding balance.

Mrs D has advised TPO that Mr D is in poor health. TPO has seen documentary
evidence that he has several health conditions. It confirms that he has experienced
deterioration in a major health condition from moderate to severe. Mrs D has also
advised that Mr D has a Blue Badge for parking and that she is providing care to help
support him.

Summary of Mr and Mrs D’s position

38.1. In February 2013, they were notified separately that pension increases, on a
certain element of their pension, would be frozen. However, the letter did not
advise that they had been overpaid; they were made aware of this on 30
March 2020. Consequently, it would not have been possible for them to have
been aware of the overpayments at the time. They trusted that their pension
was being administered correctly by the Trustees and the administrators that
had been appointed by the Trustees. They planned their retirement around the
pension figures in good faith.

38.2. The balance in Account One is now diminishing. They have had to replace
household appliances that were wearing out. More recently, they have had to
replace their gas boiler. The increase in the cost of living has also diminished
their savings.

38.3. They cannot afford to carry out regular household maintenance, go on holiday,
or upgrade their car which is now 13 years old. They would like to purchase a
newer car. However, they would need to take out a loan. They do not think
they can afford it as things stand and they may end up without a car. They
scrapped their second car as they could not afford the repairs. Their only
pleasure is going out to garden centres for a meal.

5 The account balance for Account One is set out in Appendix 2.
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38.4. They no longer have weekends away with friends because they cannot afford
it. They find this upsetting because their friends keep asking them when they
will be able to go away. They are too proud to say they cannot afford it.

38.5. They are not to blame for the overpayments. This situation is entirely the fault
of BIC UK, the administrators of the Scheme and the Trustees. They were
living within their means on their pensions, which they expected to get for the
rest of their lives.

38.6. Any further reduction in their pension would cause them considerable financial
hardship. They are too old to secure employment to make up the shortfall in
their pension. If the overpayments are recouped, they will fall into financial
poverty and will be unable to make ends meet.

38.7. The Scheme has been administered by various companies at different times.
Those companies did not spot the overpayments; so they question why they
should have been expected to.

38.8. They are getting older; and the ongoing uncertainty concerning the
overpayments is affecting their health. They are being punished for the
overpayments and being denied the opportunity to enjoy the remaining years
of their retirement.

39. Summary of the Trustees’ position

39.1. The Trustees gave Mr and Mrs D's complaints very careful consideration.
However, the Trustees decided that they could not amend the pension figures
advised in the Notification.

39.2. The Trustees have not commenced the recoupment process, which should
have been effective from 6 October 2020, pending the outcome of TPO's
investigation.

39.3. In the event of their death, the Trustees will not seek recovery of any of the
overpayments from their respective estate.

40. On 2 May 2025, | issued a joint Preliminary Decision partly upholding both
complaints.

The Omb u d s m@asiisen on overpayment cases i trust based occupational
pension schemes

41. Members of trust based occupational pension schemes who have been told that they
are entitled to a higher level of pension benefits than the scheme rules provide for
often argue that:

41.1. their pension should not be reduced to the correct level going forward; and/or

41.2. all or part of the past overpayments should not be recovered.
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42.

43.

44,

45.

46.

47.

The Ombudsman recognises that under general trust law, trustees of an occupational
pension scheme have an obligation to pay the correct benefits provided for under the
rules of the scheme and any overriding legislation. If an error is discovered, trustees
will generally have a duty to reduce the pension to the correct level under the
scheme rules in respect of future payments.

In very limited circumstances, an applicant may be able to successfully argue that the
trustees are estopped (legally prevented) from denying that he/she is not entitled to
the higher pension. However, it would be highly unusual for the courts (or the
Ombudsman) to determine that an estoppel gives a right to continuation of a higher
level of pension benefits than they would otherwise be entitled to under the trust
deed and rules of the scheme.®

In some circumstances, the member may be able to demonstrate that:

44.1. he/she has been given inaccurate statements as to his/her pension entitlement
on which it was reasonable for the member to rely; and

44.2. he/she has suffered a loss as a result of his/her reliance on those statements.

An applicant may then have a claim for financial injustice/damages in negligent
misstatement, against the party that made the statement, for any monetary loss
he/she has sustained. This does not mean that the overpayments cannot be
recovered but the applicant may be entitled to be compensated for monetary loss,
which he/she can set against the claim for the overpaid benefits. The measure of loss
for negligent misstatement, however, is to seek to put the member in the position
he/she would have been in if the negligent misstatement had not been made. An
inaccurate statement of entitlement does not give a member an entitlement to the
promised benefit.

In relation to past overpayments, in general, money paid in error can be recovered,
even if the party responsible for the error has been careless. However, there are
circumstances where the recipient may not be required to repay some or all of the
overpayments; those circumstances are where a defence against recovery applies.

Trustees also may have power to compromise claims in certain circumstances where
there is uncertainty on whether the defences may apply.” In some cases, trustees
may be advised that they are not required to seek recovery of all or part of the
overpayments.

6 See Catchpole v Alitalia Pension Trustees at [47] to [58] for an example of where an estoppel was held to
give a right to a benefit but noting that this would only be appropriate in unusual circumstances.

" Trustees of trust based occupational pension schemes governed by English law generally have power to
compromise claims under section 15 of the Trustee Act 1925 subject to the requirements of the Trustee Act
2000 (Schedule 1, paragraph 4). There may also be an express power to compromise claims in the trust
deed and rules.
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48.

49.

50.

51.

52.

Trustees of trust based occupational pension schemes generally have two methods
of recovery. Namely:-

48.1. Repayment - making a claim for repayment directly from the member on the
grounds of unjust enrichment; and/or

48.2. Recoupment - recovering the overpayments from future payments of pension
under the principles of equitable recoupment, which the courts consider to be a
self-help remedy although equitable recoupment can only commence with an
order of a competent court.

In general terms, in relation to a claim for repayment of the overpayments on the
grounds of unjust enrichment, trustees will have a right to recover the overpayments
unless the applicant can show that he/she has one or more of the following defences
against recovery:

49.1. change of position;
49.2. estoppel by representation or convention;

49.3. contract (hamely, a contractual right to keep or continue to receive the
mistaken payment); or

49.4. a limitation defence under the Limitation Act 1980 (the Limitation Act).

Equitable recoupment is not available if it is inequitable (unfair) to rely on it as a
remedy.® The Ombudsman is comfortable that it is open to him when carrying out any
enquiry about whether it is fair to deny equitable recoupment, to have regard to the
underlying principles applied by the courts in determining whether to deny an unjust
enrichment claim. This includes those relating to the availability of a change of
position defence or, if it adds anything in the circumstances of the case, an estoppel
defence.

The courts have confirmed® that a limitation defence cannot apply to recovery of
monies under principles of equitable recoupment but the defence of laches may be
available as a specific defence to recovery of an overpayment under principles of
equitable recoupment.

The Ombudsman’s position is that section 91 of the 1995 Act does potentially apply
when trustees seek to exercise a right of equitable recoupment. Accordingly, trustees
should not commence recovery by exercising the right of equitable recoupment
where there is a dispute as to the amount or timing of the recovery of the
overpayment without an order of a competent court’®. The Ombudsman is not

8Re Musgrave [1916] 2 Ch 417
9 Burgess v BIC UK [2018] 054 PBLR (040), paragraphs [169] to [172]
10 England and Wales this will normally be the County Court.
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currently a competent court for the purposes of section 91 of the 1995 Act'".
Consequently, following a Determination by the Ombudsman , trustees will still need
an order of a competent court before starting to recover an overpayment from future
pension payments under any right of set-off (including an exercise of a right to
equitable recoupment). Obtaining the order of the competent court is purely
administrative and the County Court does not exercise any judicial function at that
stage in the process so the merits of the case will not be reconsidered.'?

53. The Ombudsman’s view, as a rule of thumb, is that generally a period of recovery at
least equal to the period over which the overpayments arose is fair and appropriate.
There may be circumstances where a shorter period is appropriate, for example
where the applicant has invested a lump sum or paid it into a bank account.
However, in some circumstances a longer period of recovery may be appropriate. For
example, where the proposed period of recovery will cause the applicant hardship. In
cases where a dispute cannot be resolved without the Ombudsman issuing a
Determination, the Ombudsman will generally specify the rate of recovery in his
directions so that the competent court can approve the commencement of the
recoupment of the overpayments by the trustees at the rate he has specified in his
Determination.

54. In cases where the Ombudsman determines that there has been maladministration in
making the overpayments, the Ombudsman has power to make a reasonable award
for any distress and inconvenience (non-financial injustice) sustained in consequence
of the maladministration.

55. The above sets out the Ombudsman's views very generally on the recovery of
overpayments in relation to trust based schemes by reference to the Ombudsman’s
understanding of the current law. It is for guidance only, but sets the context in which
the Ombudsman approaches overpayment cases in respect of trust based schemes.
Each case will turn on its own facts.

Legal analysis and conclusions
Legal issues arising in this particular case

56. The legal background and factual circumstances of this case are broadly the same
as in the Lead Case.

57. As a matter of law, | am not bound by my own Determinations, or those of the PO or
a previous Ombudsman. However, where a complaint shares similarities with a
complaint that has been determined | would generally determine the complaint on
similar lines.

11 pensions Ombudsman v (1) CMG Pension Trustees Limited and (2) CGI IT UK Limited (CA) at
paragraphs 153-160.However, it was announced in the Kingds
changed so that TPO will be treated as a competent court for the purposes of section 91 of the 1995 Act.
Once the new legislation is in force this will reverse this aspect of the CMG decision.

12 pensions Ombudsman v (1) CMG Pension Trustees Limited and (2) CGI IT UK Limited at paragraph 56

10
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58.

59.

60.

61.

62.

Mr and Mrs D accept that their pension should be reduced to the correct level under
the Scheme rules going forward. However, they have argued that they have
sustained non-financial injustice (distress and inconvenience) as a consequence of
alleged maladministration by the Trustees, the administrators of the Scheme, and
BIC UK. Further, they dispute that the past overpayments should be recovered.

In this particular case, the Trustees have confirmed that they are not seeking
repayment of the overpayments directly from the applicants on grounds of unjust
enrichment. The Trustees have also confirmed that they will not seek to recover any
outstanding overpayments from the estate on the death of the applicants.

Given that the Trustees have indicated that they are not seeking to recover the
overpayments by way of repayment directly from Mr and Mrs D on grounds of unjust
enrichment, it is only necessary to consider the Trustees’ right of recovery on
grounds of equitable recoupment.

Mr and Mrs D have not specifically set out any particular legal defences to recovery
by way of recoupment. However, the following potential defences need to be
considered to determine the complaint:-

61.1. Whether it is equitable to recoup the overpayment in whole or in part.
61.2. Laches.

Limitation is not available as a defence in relation to an equitable recoupment
claim.™

Future pension payments

Reduction of pension to correct level going forward

63.

Mr and Mrs D accept that the Trustees were entitled to correct their pension going
forward following discovery of the overpayments. Consequently, | do not need to
consider this issue further.

Past overpayments

General equitable defence to equitable recoupment claim

64.

65.

Equitable recoupment is an equitable remedy and can only be exercised where it is
equitable to do so (see section on “The Ombudsman’s position on overpayment
cases — trust based occupational pension schemes” above).

There is little case law setting out when it may be equitable to deny recoupment.
However, | am comfortable that it is open to me when carrying out any inequity
enquiry to have regard to the underlying principles applied by the courts in

13 Burgess v BIC [2018] 054 PBLR (040) at paragraph [172] and [178] and Re Robinson [1911] Ch 502
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determining whether to deny an unjust enrichment claim.'* Since the Lead Case
there has been a case, called British and Malayan Trustees Ltd v Tabib [2024] SGHC
203 (the Singapore Case), where English Common law applied, which considered
whether recoupment of an overpayment in the context of a private trust was
equitable. This is potentially persuasive authority on the English Courts, and on me
as the Deputy PO, as well as on the PO."®

66. Inthe Singapore Case, it was concluded that an estoppel could not be relied on as a
defence to an equitable recoupment claim and change of position could only be relied
on in limited circumstances (following the analysis in Lewin on Trusts (Twentieth
Edition) on this issue at paragraph 42-013). However, this did not mean that trustees
should exercise recoupment regardless of the circumstances and there may be
circumstances when it is inappropriate or inequitable for trustees to seek to recoup.
The analysis (if the UK courts follow the same approach) does not in my view impact
on the PQO’s conclusion in the Lead Case that equitable recoupment should only
apply where it is equitable to recoup (confirmed in Re Musgrave) and that it is open to
me to apply similar principles to those developed by the Courts in unjust enrichment
or estoppel cases in carrying out any inequity analysis in determining whether
equitable recoupment is available to the Trustees as a method of recouping the
overpayments.

Unjust enrichment

67. The starting point in this type of case is that where an individual has been overpaid,
generally it is fair or equitable that they should repay the overpayments otherwise
they will be unjustly enriched. There can however be circumstances when it is
equitable that the money should not be repaid in whole or in part. This includes, in
particular, circumstances where the court might find a change of position defence
applies in an unjust enrichment case if similar underlying equitable principles were
applied. And, if relevant, an estoppel defence.®

The underlying principles of change of position by analogy

68. For the purposes of any inequity enquiry, it is necessary in this case to consider
whether a change of position defence would be available in relation to the recovery of
all or part of the overpayments. To succeed in a change of position defence, it is
generally considered necessary to show:

68.1. Good faith - the recipient of the overpayment must be acting in good faith;

14T he PDBtrmination of the Lead Case includes a detailed explanation of the legal basis by which the
Ombudsman takes into account the principles underlying the defences to repayment claims, when deciding
whether recoupment is equitable for the purposes of Re Musgrave.

15 The case referred to analysis in an article by Charles Mitchell and Jessica Hudson - Trustee Recoupment:
A Power Analysis (2021) 35(1) Trust Law International 3 and among other things cited Re Musgrave [1916] 2
Ch 417) which the PO relied on in the Lead Case.

16 ipkin Gorman (a firm) v Karpale [1991] 2 AC 548 as per Lord Goff at paragraph [580C]. Lord Goff set out
this principle in general terms and the courts have subsequently developed principles about where such a
defence applies.

12
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69.

70.

68.2. Detriment - their circumstances must have changed detrimentally as a result
of the overpayment or in anticipation of receiving it. Generally, this means that
the money must have been spent and the expenditure cannot be legally or
practically reversed, or any asset bought with the overpayment sold; and

68.3. Causation - there must be a causal link between the change of position and
receipt of the overpayment (as a minimum it is necessary to show at least that
but for the mistake the applicant would not have acted as they did).

If the above tests are met, it will generally be inequitable (unfair) for the trustees or
administrators of the scheme to recover the money. The burden of proof to
demonstrate all aspects of a change of position defence is on the person seeking to
rely on the defence.

Unlike the position in relation to an estoppel defence (see paragraph 105 to 108
below) it is not necessary for the member to receive an unequivocal representation of
entitlement to the overstated benefit for a change of position defence to be available.

Good faith

71.

72.

73.

To demonstrate that the recipient has acted in bad faith it is generally necessary to
show that the recipient of an overpayment had actual or Nelsonian knowledge that
he/she has been overpaid. If the recipient had good reason to believe that he/she
was being overpaid but did not check the position with the trustees or administrators
this will amount to bad faith.'”

However, good faith does not require the making of inquiries which a reasonable
person would have realised should be made but which the recipient did not realise
should be made'®. Mere carelessness or negligence is not enough to establish bad
faith.

Bad faith is not synonymous with dishonesty. It can simply mean that, if the recipient
knew or had grounds for believing that the payment had been made in error, but
could not be sure, the defence would not be open to them. In making a judgment as
to the recipient’s knowledge of the circumstances in which his/her pension should
cease, or reduce, it is not a question of deciding what he/she should have known;
rather, it is a question of what the recipient did know.

Detriment

74.

Detriment can normally be demonstrated by the fact that the recipient has spent the
money on items which the recipient would not otherwise have bought but for the

17 see Webber v Department for Education, Teacher's Pensions [2012] EWHC 4225 (Ch) and Webber v
Department of Education which applied the earlier test in Niru Battery Manufacturing Co v Milestone Trading
Ltd [2002] EWHC 1425 (Comm) in a pensions context.

183ee for example Abouh Ramah v Abacha [2006] EWHC Civ 1492 Armstrong DLW GmBH v Winningham
Networks Ltd [2012] EWHC 10 (Ch) at [110]
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75.

76.

77.

overpayments. However, it is also possible to demonstrate detriment by making gifts
in some circumstances.

It is not always necessary to show, on the balance of probabilities, that the
overpayment has been spent on particular items which the member would not
otherwise have bought, or to precisely match the expenditure to particular items. For
example, in circumstances whereas a result of the overpayments, the member
increases their standard of living over a number of years above what it would
otherwise have been.

It has been established in a number of cases that a rise in a defendant’s general
standard of living can demonstrate detriment in a change of position or estoppel
defence. It has also been confirmed that general household expenditure could give
rise to an estoppel where the overpayments enabled the complainant to improve the
lifestyle of his/her family in very modest ways'®. This is the case even if the defendant
was not able to point to a particular item of expenditure purchased as a result of the
overpayments. However, the complainant was able to demonstrate that his/her
general pattern of expenditure was higher than it would otherwise have been but for
the overpayments.?®

As a change of position defence is not limited to cases where funds have been spent
on specific identifiable items of expenditure, it may not be right for the Court (or the
Ombudsman) to apply too demanding a standard of proof when an honest defendant
says he/she has spent an overpayment on improving his/her lifestyle but cannot
produce too detailed accounting.?!

Causation

78.

There also needs to be a causal link between the overpayments and the change of
position defence the defendant is relying on. As a minimum, the defendant generally
needs to show that but for the overpayments he/she would not have spent the
money, or increased his/her standard of living, or that his/her circumstances would
not have changed in some other way?2.

The period up to the date of issue of the February 2013 Announcement

79.

80.

For the purposes of any inequity enquiry, it is necessary in this case to consider
whether a change of position defence would be available in relation to the recovery of
the overpayments.

In relation to the overpayments made up to the date of issuance of the 2013
February Announcement, | am satisfied that Mr and Mrs D acted in good faith as they
did not, on the balance of probabilities, have actual or Nelsonian knowledge of the
fact they were being overpaid. Given the circumstances in which the overpayments

19 see Scottish Equitable v Derby [2000] PLR 1 (CA) at [33]

20 Phillips v Collins v Davis [2000] 3 All ER case (cited with approval in Scottish Equitable Derby)
21 National Westminster Bank plc v Somer International UK Limited [2002]

22 3cottish Equitable v Derby [2001] 3 All ER 818, Harrison J at paragraphs [37]-[41]
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81.

82.

83.

84.

85.

86.

87.

had arisen, they would have had no reason to suspect, and could not have known,
that they were not entitled to the Pre 97 Increases and should not be spending the
money. The evidence supports the view that Mr and Mrs D are in a very similar
position to Mr E, the applicant in the Lead Case. Mr and Mrs D were also notified that
the Pre 97 Increases were due and were issued with payslips on behalf of the
Trustees which supported this. It follows that they would have conducted their
financial affairs on the basis that they were entitled to the money.

| need to consider whether, on the basis that they acted in good faith, Mr D and Mrs
D have suffered material detriment as a consequence of receiving the overpayments
to the date of the February 2013 Announcement.

| note that the pension from the Scheme was paid into Account Two and used
towards general living expenses. Account Two remained in credit over the entire
period covered by the Bank Statements. It is clear from the evidence that Mr and Mrs
D are prudent pensioners.

On reviewing the Bank Statements, | am satisfied that they have sustained detriment
because their pattern of expenditure was higher than it would otherwise have been,
but for the overpayments that have accrued to the date in question.

The evidence indicates that Mr and Mrs D live within their means and save money in
Account One to provide a contingency fund for extraordinary purchases and
unexpected increases in day to day living expenses. While | have not been able to
examine bank statements over the total period of the overpayments, | am satisfied
that a prudent pensioner, like Mr D, would not have built up a debt of £31,413.
Similarly, a prudent pensioner, like Mrs D, would not have built up a debt of £16,408
that has arisen in Mrs D’s case.

Regarding the funds held in Account One, | am comfortable on reviewing the
evidence that it has not built up as a result of the overpayments.

Consequently, | find that Mr D has a change of position defence in relation to
recovery of £15,494.77 of the total overpayments of pension of £31,413 that built up
over the period March 2000 to February 2013. Mrs D also has a change of position
defence in relation to recovery of £7,217.23 of the overpayments of her pension that
built up from October 1999 to February 2013.

It is necessary for me to consider the position on good faith in respect of the periods
after the date of issuance of the February 2013 Announcement as a separate

enquiry.

The period after the date of issuance of the February 2013 Announcement to May

2019
88.

Mr and Mrs D would have received the February 2013 Announcement notifying them
that the Pre 97 Increases would be suspended from 6 March 2013.
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89. The February 2013 Announcement is, in effect, claiming to reserve the Trustees’
position to make deductions at a future date but does not go on to explain the
implications of those rights being reserved. For example, that an amount may have
been overpaid and there was a possibility that the Trustees may need to seek
recovery of that amount in the future. In the PO’s Determination of the Lead
Complaint, he contemplated that a lay pensioner receiving the February 2013
Announcement may reasonably have understood the following:

89.1. the pension increase rule may not have been applied correctly in the past;
89.2. the pension needs to stop increasing until the correct position is determined;

89.3. BIC UK is proposing that there should be no deductions, at this time, for the
increases already applied up to the date of the February 2013 Announcement
(but not that it may also catch payments made after that date); and

89.4. ifitlater transpires that the increases were correctly applied, the pension will
receive backdated increases.

90. The PO concluded that the February 2013 Announcement was poorly drafted and did
not explain that overpayments were continuing to build up, even after the suspension
of further increases to Mr E’s pension, and may have to be repaid. Having
considered the individual circumstances of Mr and Mrs D’s complaint, | see no
reason to reach a different view on this point, as | agree with it.

91. Although the February 2013 Announcement warned that “The Company has agreed
that there should be no deductions, at this time, for increases already applied,” | am
not persuaded that Mr and Mrs D would have understood that further overpayments
were being included in ongoing pension payments and that these might lead to future
deductions. In the PO’s Determination of the Lead Case, the PO further concluded
that:

AThe wording, i n my view, suggests that th
when in fact, as a result of the baked-in increases, the blood continued to flow.

Given its importance and implications for the pensioners, the Trustees should

have explained this much more clearly and also highlighted the fact that if the

Court concluded the increases had not been properly granted, any

overpayments which would need to be repaid would extend to both (a)

overpayments built up until the date of the February 2013 Announcement and

(b) those continuing to build up as a resu
the issue of the February 2013 Announcement. By painting an unclear or over-

optimistic description of the situation there was a real risk that the pensioners

could be seriously prejudicedo.

92. Notably, it is unclear whether the reference to “increases already applied” included
any element of payments made after the date of the February 2013 Announcement. |
find that it was not made clear that the increases already applied still formed part of
payments made after that date.
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93.

94.

95.

96.

97.

It remains a key consideration that the February 2013 Announcement does not
explain that by continuing to pay their pension at the existing rate, pensioners were
continuing to build up further overpayments. Had the Trustees clearly explained the
position at the time, it would have provided Mr and Mrs D with the opportunity to
factor this into their future spending.

| agree with the PO’s view that it was incumbent on the Trustees to explicitly state the
position. Ideally, with at least an estimate of the quantum of pension at risk which
may have to be reclaimed. As articulated in the PO’s Determination of the Lead
Case, a lay member should not be expected to read into a communication of such
importance.

On the basis that Mr and Mrs D continued to receive payslips, showing the same
level of their respective pension, | am comfortable that they would have conducted
their financial affairs on the basis that they were entitled to it.

As observed in the PO’s Determination of Mr E’'s complaint, the payslips that were
issued after the date of the February 2013 Announcement did not contain any
additional reservations or warnings that would have alerted pensioners to the fact
that some of their pension was linked to past increases, the validity of which was
uncertain. “There was no warning that he should put some of the money aside in
anticipation of a possible claim for recovery”.

The period shortly after the date of issuance of the May 2019 Announcement to the
date of issuance of the Notification

A have considered carefully whether it can be said Mr E ceased to act in good
faith by continuing to spend the money on or after May 2019, when the
outcome of the Burgess (CA) decision was known. However, the May 2019
Announcementé did not properly explain the implications of the decision. In
my view, it was not until March 2020, that it was properly explained to Mr E
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