
CAS-56320-R9K9, CAS-29144-G2B0,   

CAS-64379-Y9G6, CAS-82685-J8S7          

& CAS-84074-G0W5 

 
 

1 
Brambles Administration Limited, Mr Simon Hamilton Kaigh, Mr Michael McNally, Gilbert Trading Limited, 
SHK Property Services Limited and Eleven Property Limited 
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Applicants Ms Y, Mr S, Mr E, Mr Y and Mr G (the Applicants) 

 

 

Schemes  (1) Eleven Property Pension Scheme (the Eleven Scheme) 

 

(2) SHK Property Services Pension Scheme (the SHK 

Scheme) 

 

(3) Gilbert Trading Pension Scheme (the Gilbert Scheme)  

 

(each a Scheme and collectively, the Schemes) 

 

 

Respondents (i) Brambles Administration Limited (Brambles) 

 

(ii) Mr Simon Hamilton Kaigh 

 

(iii) Mr Michael McNally (collectively, (ii) – (iii) the Individual 

Trustees) 

 

(iv) Eleven Property Limited (Eleven Property) 

 

(v) SHK Property Services Limited (SHK Property Services) 

 

(vi) Gilbert Trading Limited (Gilbert Trading) (collectively, (iv) 

– (vi) the Trustee Companies when referring to them in 

their capacity as trustees) 

(collectively, (ii) – (vi) the Trustees) 
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Complaint summaries 

 

 

2.1. Brambles has provided her with a very poor service and has failed to respond to 

her requests for information. 

2.2. Additionally, she is concerned that she cannot transfer out of the Eleven Scheme 

or sell the investment and has never received any rental return. 

 Mr S, a member of the Eleven Scheme, has said:- 

3.1. He has been scammed by Brambles and the Eleven Scheme. 

3.2. He received no annual statements and no advice as to how he can access his 

money. This situation has affected his mental health. 

 Mr E, a member of the SHK Scheme, has said:- 

4.1. He has suffered a financial loss of £24,387.69 and was told by the FCA that the 

SHK Scheme was likely a scam.  

4.2. Brambles has not provided him with the information he has requested. 

 Mr Y, a member of the SHK Scheme, has said:- 

5.1. Brambles has stopped engaging with him and he has been unable to access his 

pension commencement lump sum or transfer away from the SHK Scheme. 

 Mr G, a member of the Gilbert Scheme, has said:- 

6.1. He was expecting his pension to be transferred in early May 2019. There have 

since been delays, and only half of the pension has been transferred. He believes 

he is owed over £29,000 from the Gilbert Scheme. He is also concerned about 

how the Trustees have acted in relation to investing his pension.  

6.2. Brambles has refused to answer his numerous questions or respond to his 

complaint. 
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Summary of the Ombudsman’s Determination and reasons 

 Having fully considered the evidence and submissions presented in writing, I uphold 

the complaints against the Trustees and Brambles. My reasons are as follows.  

 The Trustees have committed various breaches of trust and maladministration by: 

8.1. operating a pension liberation arrangement by making unauthorised payments to 

the Schemes’ members in breach of trust and in contravention of section 255 of 

the Pensions Act 2004; 

8.2. failing to have adequate regard to the need for diversification of investments, as 

required by Regulation 7(2) of The Occupational Pension Schemes (Investment) 

Regulations 2005 (the Investment Regulations); 

8.3. breaching their duties in relation to investing the Applicants’ assets imposed on 

them by Part I of the Pensions Act 1995 (1995 Act) and by case law; 

8.4. breaching the requirements to avoid or manage conflicts of interest set out at law 

and in the Pensions Regulator’s guidance; and 

  

8.5. breaching their statutory duties and regulatory guidance regarding governance 

and administration oversight. 

 

In certain of the breaches and maladministration committed, I find that the Individual 

Trustees have acted dishonestly.  

 

 

Oral Hearing 

 

Confidentiality 
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Jurisdiction 

Jurisdiction in respect of the Schemes 

 

 

 

“…the basic right of a beneficiary…is to have the whole fund vested in the 

trustees so as to be available to satisfy his equitable interest when, and if, it falls 

into possession. Accordingly, in the case of a breach of such a trust involving 

the wrongful paying away of trust assets, the liability of the trustee is to restore 

to the trust fund…what ought to have been there.” 

 

https://perspective.info/documents/lr-p96hills/
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“Where, in the opinion of the Pensions Ombudsman, it was reasonable for a 

complaint not to be made or a dispute not to be referred before the end of the 

period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman 

may investigate and determine that complaint or dispute if it is received by him 

in writing within such further period as he considers reasonable.” 
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Detailed Determination 

A. Material facts 

A.1 Background 

A.1.1 Brambles Administration Limited 

 

 

A.1.2 The Eleven Property Pension Scheme 
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Eleven Scheme  Type Amount  

Storage Units at Strongbox Self-Storage Lease £677,636.05 

Priority Solutions Limited Shares £234,716 

Harper International Consultants Limited Shares £114,005 

Turcotte Corporation Limited Shares £170,280 

POD Estates Limited Shares £136,576 

Capital Bridging Finance Solutions 

Limited 

Loans £28,384.70 

Total  £1,361,597.75 

 

 

Ms Y 

 

 

 

 

“You are to take a lease from Samarian Holdings Limited (“Samarian”), a 

Gibraltar company, for a term of 250 years from the date of the lease paying a 

ground rent as set out in the lease. 
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Samarian has exchanged contracts to acquire the freehold interest of the 

building at Bahama Road Haydock which your storage unit forms part of with 

the current registered proprietor and we understand that this will occur 

simultaneously with the grant of the lease to you. 

… Please find enclosed herewith form TR1 which you are required to execute 

in order to transfer the lease to your pension scheme.” 

 

 

 

 Ms Y was informed by Simon from Brambles that the lease investments would be sold 

at a later date in order to realise liquid funds, that she would be assisted in this, and 

this procedure had successfully been done before. 

 

 

 

 

                                            
1 This suggests £3,000 may have been deducted for administration fees, rather than £2,992.62.  



CAS-56320-R9K9 

12 
 

 

 

 

 

Mr S 

 

 

 

 



CAS-56320-R9K9 

13 
 

 

 

 

 

 

 

 

 

 

A.1.3 The SHK Property Services Pension Scheme 
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SHK Scheme Type Amount 

Capital Bridging Finance Solutions 

Limited 

Loan £789,6302 

Capital Developments Waterloo Limited Loan £164,027.35 

Tennyson Property Investments Limited Shares £106,528.31 

Strongbox Lease £288,892.38 

Priority Solutions Limited Shares £163,089.23 

GBT Partnership Limited Shares £298,737.60 

TMG Swansea Limited Shares £123,798.42 

                                            
2 The spreadsheet provided before the Oral Hearing set out a slightly larger figure: £792,122.44. This may be 
attributable to interest accrued. 
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One Islington Plaza Shares £34,825 

Total  £1,969,528.29 

 

 

SHK Scheme Type Amount 

Fleet Street Liverpool Limited Unknown £28,640 

3TC House Unknown £29,400 

Cash  £9,548.46 

Total  £67,588.46 

 

 

 

SHK Scheme Type Amount 

Mederco (Huddersfield) Limited Shares £10,829 

(par value) 
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 Brambles has separately stated that an amount of £1,304,130.98 was transferred into 

the SHK Scheme. However, this does not align with the information set out above which 

instead indicates that £2,086,640.75 has been subject to the trusts of the SHK Scheme.  

 When my second preliminary decision was sent to the Respondents they made 

representations disputing the amounts in respect of which I had, in draft, directed 

redress. No specific representations were made about the conclusions I had reached 

in relation to the SHK Scheme in contrast to the Gilbert Scheme where specific 

objections were raised and have been taken into account. See paragraph 132, below. 

 Given the difference in the two figures, I have carefully considered the evidence, and 

concluded that the figure of £2,086,640.75 (the “SHK Scheme Total”) was invested 

through the SHK Scheme. In reaching my Determination, I note: 
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Mr E 

 

 

 

 

 

“In simple terms the product involves investing your pension in a particular 

property or land deal and results in you realising a personal capital gain in the 

form of a lump sum which you can use for any purpose you wish. The lump sum 

is not a loan and is therefore not repayable.  

Based on the projected figures, you will realise a capital gain of approximately 

20% of the value of the pension funds that you decide to invest. Your pension 

remains fully intact and will be invested to provide retirement benefits. The 

majority of your pension funds will be invested in the property deal with £3000 

(including VAT) set aside to cover the annual fees associated with the scheme 

for 6 years.” 
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“I have attached some information relating to the upcoming investment deal. We 

anticipate completing this deal in 3-4 weeks. 

I would like to point out that you are in now [sic] way obliged to take this deal, 

we have deals every 2 – 3 months so if this does not suit you, you can always 

wait until the next one. I will be in touch nearer the time to talk you through the 

paperwork which will be sent out to you in due course.” 
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“The land owned by GBT was valued at the time. I have attached a copy of this 

valuation. 

You sold [NUMBER.1] shares in GBT Partnership to your pension for 

£[PRICE.1] each. A total of £21,279.44. The payment was sent to RMJ 

Solicitors on [DATE]. I believe you purchased the shares on the same day as 

the pension scheme purchased them from you. 

It is my understanding that you purchased the shares for £[PRICE.2] each, a 

total of £16,822.26. The payment you received from RMJ Solicitors will have 

been the proceeds from this sale. RMJ Solicitors dealt with the transaction.” 

 

 

 

 

“Your pension benefits were invested in GBT Partnership Limited. These shares 

were sold, as detailed on your annual statement; a copy of which is enclosed. 

The funds were being repaid to the scheme on an instalment basis and are not 

fully back within the scheme at this time. Once they are available you can 

transfer the funds to a provider of your choosing, or you may wish to take a 

pension commencement lump sum from the SHK Property Services Pension 

Scheme.” 

 

 

Mr Y 
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Investment Amount Type 

40.52% shareholding of Unit [w] 3TC House £20,032 Lease 

Capital Bridging Finance Solutions Limited £10,034 Loan 

 

 

 

 

 

“A copy of the Venture Business Centre [3TC House] valuation is attached.  The 

purchase and sale took place on the same day.  The completion date was 
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between the 2nd and 15th October 2013.  The exact date will tie in with the date 

on which you received the proceeds of the sale/purchase. 

The SHK Property Services Pension Scheme purchased a 27% shareholding 

in Unit [w] at Venture Business Centre, from you, for £13,026.96.  The payment 

you received was the profit, or gain, you made on the sale to your pension.  

Please note that, neither Brambles Administration Limited, nor the trustees of 

the SHK Property Services Pension Scheme are authorised to offer advice of 

any kind, and will never do so.  It is recommended that independent financial 

advice is taken.” 
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A.1.4 The Gilbert Trading Pension Scheme 

 

 

 

 

 

 

 

 

Gilbert Scheme Type Amount  

Harper International Consultants Limited Shares £65,725 

Gematria Estates Limited Shares £137,000 

3TC House office units Lease £346,931.26 

Capital Bridging Finance Solutions 

Limited Loan £185,332 

Turcotte Corporation Limited Shares £101,730 

Storage Units at Strongbox Lease £254,029.25 

Mederco Limited Loan £49,040.92 

                                            
3 This is factually incorrect. CBFS moved from administration to liquidation, with liquidators appointed on 31 
March 2021. 
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Capital Developments Waterloo Limited Loan £222,495 

Great Moor Street Bolton Land £30,800 

Tennyson Property Investments Limited Shares £38,294.92 

Priority Solutions Limited Shares £48,972.90 

GBT Partnership Limited Shares £35,229.10 

Total  £1,515,580.35 

 

 

Gilbert Scheme  Type Amount  

One Islington Plaza Limited Shares £64,925 

 Brambles has provided loan documentation in respect of CBFS. This documents a loan 

of £186,852. There is a slight difference between the two figures and this irregularity 

has not been accounted for. 

 In response to my enquiries, the Respondents stated on 22 December 2022 that a total 

of £681,647.04 had been transferred into the Gilbert Scheme. This did not appear to 

align with the investment information set out above which appeared to indicate that 

£1,582,025.35 had been subject to the trusts of the Gilbert Scheme. In my second 

preliminary decision sent to the parties I set out my assumption that this latter figure 

was correct. When responding to my second preliminary decision, the Respondents 

stated that £1,476,741.18 had been transferred into the Gilbert Scheme, with 

supporting documentation: a ledger showing transfers being made into the Gilbert 

Scheme. Brambles additionally referred to amounts being paid out to members directly. 

I accept this ledger as evidence of the amount transferred into the Gilbert Scheme with 

one correction, as the ledger failed to show Mr G’s transfer-in from the Mapleleaf 

Scheme (as defined below) of £64,925 (see paragraph 159, below). Therefore, the total 

should be £1,476,741.18 plus £64,925, which equals £1,541,666.18 (the “Gilbert 

Scheme Total”). I note the total of the investment figures is a higher amount, but this 

may be attributable to investment switches. 

 Two further points should be noted about this figure: 
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 It is a highly concerning error that the Respondents initially provided a figure of the 

amount that had been transferred into the Gilbert Scheme which was far lower than the 

amount later evidenced. 

Mr G 

 On 9 March 2013, Mr G completed an application form to join the Gilbert Scheme. 

Relevant extracts from this are set out in Appendix 4. 

 On 12 March 2013, Mr G transferred £145,039.96 into the Gilbert Scheme. Payment 

was credited to the Gilbert Scheme bank account on 25 March 2013.  

 On 1 May 2013, Mr G signed a Gilbert Scheme member-directed investment form. This 

instructed the Trustee of the Gilbert Scheme to use £77,799.45 of his funds to purchase 

five units within Strongbox Self Storage on 250-year leases. The purchase price would 

be £15,000 each along with legal and service charges in advance. Relevant extracts 

from this are set out in Appendix 4. Included in the member-directed investment form 

was the following statement in bold: 

“Prior to the purchase, I will have personally acquired units ‘[Z.19]’, ‘[Z.20]’, 

‘[Z.21]’, ‘[Z.22]’, ‘[Z.51]’ and therefore my pension fund will purchase the storage 

units from me personally.” 

 On 18 September 2013, in an email from an unregulated introducer company named 

Pension Max, Mr G was provided with information on proposed investments. The email 

suggests that approximately £20,000 of Mr G’s pension funds would be invested in 

“pods” and £10,000 would be invested in “bridging finance”. 

 On 14 October 2013, “Will” at Pension Max emailed Mr G requesting that he complete 

a member-directed investment form. He was asked to send the original to “Pension-

Max, 3TC House, 16 Crosby Road North, Waterloo, Liverpool, L22 0NY.” This is the 

same address as the 3TC House investment that Mr G would eventually invest in. 

 On the same day Mr G signed the new member-directed investment form. This 

instructed the Trustees of the Gilbert Scheme to use £30,980 to purchase a 27.98% 

shareholding of a 250-year lease of Unit [e] 3TC House, costing £20,700 and loan 

£10,280 to CBFS. This would provide interest of 6% per year compounded monthly on 

a “term of 5-6 years”. The form included the following: 

“The investment amount detailed above represents a proportion of the 

£145,039.96 transferred into the scheme from my previous pension providers 

and is specifically attributable to my pension benefits held within the scheme, 

£77,799.45 has previously been invested is [sic] storage units and this will leave 

£36,260.51”  

“I acknowledge that the value of my pension will be reflected in the performance 

of the above storage units and that the investment may be tied up for several 
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years if I am unable to find a buyer for the units. I can confirm that I have 

received no financial advice or investment guidance from the trustees of the 

scheme. I accept that it is my own responsibility to seek guidance from a suitably 

qualified professional such as a financial adviser as to whether this investment 

is suitable to my future needs.” 

 On 18 October 2013, “Will” confirmed receipt of the form and provided a timescale for 

money to be received by Mr G. 

 On 7 November 2013, Mr G signed a document titled Declaration of Payment of 

Proceeds Re Sales of Office Units at 3TC House, Liverpool. This confirmed that he 

wished “for the proceeds of the sales of my office units to be paid to the following 

account…”. I have received documentation suggesting this was in relation to an on-

paper ‘back-to-back’ property sale of Unit [b] (rather than Unit [e]), in respect of which 

Mr G and others are said to have participated, and Mr G may have received £602.99 

as a result of this transaction. The sale of Unit [b] happened in December 2013. It is 

not clear from the documentation whether the sale of Unit [e] proceeded.   

 On 28 March 2014, Mr G signed a letter instructing the trustees of the Gilbert Scheme 

to invest £25,000 into land situated between Great Moor Street and Lottery Row, 

Bolton. The letter states that these plots held planning permission to build 104 student 

units. It included the following: 

“I can confirm that my pension fund will purchase the above asset from a group 

of companies and individuals of which I am one.” 

“I acknowledge that the value of my pension will be reflected in the performance 

of the above assets and that the investment may be tied up for several years 

whilst the build and sale of units takes place. I can confirm that I have received 

no financial advice or investment guidance from the trustees of the scheme. I 

accept that it is my own responsibility to seek guidance from a suitably qualified 

professional such as a financial adviser as to whether this investment is suitable 

to my future needs.” 

 

Investment  Value 

2.632% share, Great Moor St, Bolton £25,000 

Investment into Storage Pods (Strongbox) £77,799.45 

Investment into Office Pods (Venture Business Centre) £20,700 

Commercial Loan to Capital Bridging Finance Solutions 

Limited 

£10,280 

Cash £8,541.65 

Total £142,321.10 
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Included in the cash figure was a payment of £281.14 received in respect of interest 

on the CBFS loan. Further, £3,000 was deducted for Administration fees over a six 

year period.  

 On 5 April 2015, Brambles issued an annual statement to Mr G confirming the following: 

Investment  Value 

2.632% share, Great Moor St, Bolton £25,000 

Investment into Storage Pods (Strongbox) £77,799.45 

Investment into Office Pods (Venture Business Centre) £20,700 

Commercial Loan to Capital Bridging Finance Solutions 

Limited 

£10,280 

Cash £9,437.27 

Total £143,216.72 

 

£895.62 was said to have been paid in interest from the ‘Capital Bridging’ Loan. 

 On 2 September 2015, Brambles wrote to Mr G confirming that Brambles was now the 

Gilbert scheme administrator. 

 On 2 November 2015, Mr G signed a ‘Restricted Investor Statement’, which said: 

“I make this statement so that I can receive promotional communications 

relating to non-readily realisable securities as a restricted investor. I declare that 

I qualify as a restricted investor because… 

 … 

I accept that the investments to which the promotions will relate may relate may 

expose me to a significant risk of losing all of the money invested or other 

property invested. I am aware that it is open to me to seek advice from an 

authorised person who specialises in advising on non-readily realisable 

securities.” 

The full details of this statement are set out in Appendix 4.  

 On 9 November 2015, RMJ Solicitors wrote to Mr G regarding “The acquisition and 

sale of beneficial interest in Ordinary shares in Priority Solutions Ltd (a company based 

in Gibraltar)”. The letter was sent by Mr Robert Metcalfe, the Sole Principal at RMJ 

Solicitors and was counter-signed (but not dated) by Mr G. The instruction was: 

“You wish to acquire the beneficial interest in 5 (five) shares in Priority Solutions 

Ltd for a total consideration of £2,335… On the same day you wish to sell 

(transfer) your beneficial interest in said shares for a total consideration of 

£4,500…” 
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Investment  Value 

22,222 Ordinary shares in Priority Solutions Limited £20,000 

Strongbox Storage Box £77,799.45 

3TC House £20,700 

Capital Bridging Finance Solutions Limited £10,280 

Cash £1,620.02 

Total £130,399.47 

 

The cash sum comprised £616.80 of interest on the CBFS loan and £1,003.22 of rental 

income from the 3TC House investment.  

 I note there had been a diminution of the amount held by Mr G in the Gilbert Scheme 

amounting to £11,921.63 (£142,321.10 less £130,399.47). To summarise the 

differences between the 2014 statement and the 2016 statement: 

 

 

 

 

 On 21 October 2016, Brambles emailed Mr G saying that he could receive a pension 

commencement lump sum from the cash on deposit within the Gilbert Scheme of 

£1,620.02. Confirmation of payment was sent to Mr G on 27 October 2016. This stated 

that payment came from the Mapleleaf Scheme (as defined in the following paragraph); 

I assume this was a typographical error and the payment was made from the Gilbert 

Scheme.   
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Transfer-in from Mapleleaf Enterprises Pension Scheme 

 Mr G was separately and at the same time a member of a pension scheme called the 

Mapleleaf Enterprises Pension Scheme (the “Mapleleaf Scheme”). The principal 

employer of the Mapleleaf Scheme is Mapleleaf Enterprises Limited, which has had 

two directors: Robert John Metcalfe and William Kennedy Ross-Jones. I understand 

these two individuals are, or were, also the trustees of the Mapleleaf Scheme. 

 On 8 February 2017, Mr G received an email from a person he has identified as “Will 

Ross Jones” at Pension Max, which I understand was in relation to Mr G’s pension in 

the Mapleleaf Scheme. The email said that his pension currently held 92,848 shares in 

JVC Developments Limited and that an offer had been made from a third party offering 

70 pence per share. This would provide a return of £64,993.604. The email proposed 

that the proceeds of this sale be invested in CDWL, which was in the process of 

converting commercial property to residential property. The email also said: 

“The scheme will purchase the shares from you as an individual and it is 

anticipated that you will make a capital gain on the sale of approximately 10% 

of the investment total (approximately £6,400). 

You are under no obligation to instruct the trustees of the scheme to proceed 

with the sale of the shares.  As always, it is recommended that independent 

financial advice is taken before making any decisions regarding your pension.  I 

am not authorised to offer financial advice.” 

 An email from Brambles dated 12 October 2018, indicated Mr G was a member of both 

the Gilbert Scheme and the Mapleleaf Scheme. Within the two Schemes, Mr G was 

said to hold the following investments: 

Investment Value 

Capital Bridging Finance Solutions Limited £10,280 

Additional sum lent to Capital Bridging Finance 

Solutions Limited, representing sale proceeds 

of 3TC House unit5 

£13,455 

Priority Solutions Limited £20,000 

3TC House £77,799.45 

One Islington Plaza £64,925 

 

 Only the One Islington Plaza investment was held in the Mapleleaf Scheme, with the 

other investments held in the Gilbert Scheme. I note that the Gilbert Scheme 

investments had diminished by £7,245 which was lost on the sale of the 3TC House 

                                            
4 It would appear from this offer that the shares had £1 nominal value, and the offer was effectively being made 
at 30% below par value. The implication is that £92,848 had originally been invested in the Mapleleaf Scheme. 
5 £20,700 had originally ben invested in 3TC House, representing a £7,245 loss.  
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unit. I have received no evidence regarding whether or not the sale of the 3TC House 

unit and re-investment of the proceeds was carried out with Mr G’s knowledge.  

 A letter dated 28 November 2018, addressed to the Trustees of the Gilbert Scheme 

and signed by Mr G contained the following wording: 

“My pension held with the Gilbert Trading Pension Scheme holds the following 

assets: 

 … 

 371 Ordinary Shares in One Islington Plaza Limited, recently transferred, 

in-specie, from the Mapleleaf Enterprises Pension Scheme, and 

originally purchased for £64,925.00.” 

 

 

 

 

 

“I know you haven’t been able to get me the current details recently but as I see 

it I have nearly £200,000 in the Gilbert and Mapleleaf schemes  

I have a situation now where having got married and discussed things with my 

wife I am looking to go to live in Manila and wish to realise what I can from my 

investments. 

Ideally I would like to be able to get £50,000 before [REDACTED] which is our 

birthdays (both of us) and the rest anytime before March next year. 

I don’t mind taking a shortfall on the investments but not much. I realise 

whatever I receive will be subject to tax and will inform inland revenue when I 

receive it. Please let me know what I can do and how much I can get. In going 

to Manila I will be retiring.” 
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“Ideally I would like to be able to get a sum out of them in early November or 

late October which means in a month. Also for a final settlement when I intend 

to retire at the end of the year (this may extend to the end of February 2019). 

As from my last statements which are not this year (I assume the balance will 

not have changed much as nothing has happened much) I have in [M]apleleaf 

at least £64,925 I also have in Gilbert £128,780 although the grand totals in the 

statements were higher at £92k and £130k respectively. 

As I see it then I have a total at the lowest of at about £193-£194k I need you to 

be able to confirm my current position and be able to let me have a lump sum 

covering balance by February at the latest and if possible an advance 

settlement of £15k at end of October. 

I will accept a sum less than the £193k but only within reason. I am not looking 

to get a reduction in the value of my investments and then a payment of 20% 

as done previously as after settling I will be moving abroad and would like the 

lump sum to settle comfortably in my new location in retirement. 

I mentioned all this so would like an early response as soon as you can 

especially as the first part of my plans would like to be in place at the end of this 

month.” 

 

“Thank you for your emails. You hold pensions with the Mapleleaf Enterprises 

Pension Scheme and the Gilbert Trading Pension Scheme. Each pension holds 

investments in various assets. In order to take your pension benefits or to make 

a cash transfer, the assets would have to be sold or realised. 

In response to your queries I can confirm the following: 

Your pension benefits held with Mapleleaf are invested in shares in One 

Islington Plaza Limited. These were purchased for £64,925.00. We will make 

enquires with One Islington Plaza as to the progress, current valuation of the 

shares, and the possibility of selling them. 

Your pension with Gilbert holds various assets: 

 Commercial loan to Capital Bridging Finance Solutions Limited of 

£10,280.00. 

 The share of the unit in Venture Business Centre was sold for a price of 

£13,455.00. These funds were subsequently lent to Capital Bridging 

Finance Solutions Limited. 

 Shares in Priority Solutions Limited purchased for £20,000.00. We will 

make enquires with Priority Solutions Limited as to the progress, current 

valuation of the shares, and the possibility of selling them. 
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 Storage units at Strongbox Self Storage - £77,799.45. There has not yet 

been any return on this investment. We will make enquiries as to any 

interest in purchasing these units and let you know.” 

 

“As I said in my previous emails I am willing to take a slight shortfall in the 

investments so if buyers can be found to purchase at lower than the valuation I 

am willing to take it. For example I can take 85p in the pound realising around 

£160K 

I would really like at least one or 2 of the investments sold by the end of the 

month.” 

 

“Sorry to hassle again but the two investments with bridging solutions can you 

please try to realise something from them next week. 

I am in desperate need to make an advance payment for the property I want in 

Manila, and want to be able to pay them next week.” 

 

“Could you let me know of the possibility of getting some funds to me by the end 

of the week. I realise that paperwork will need to be completed so I am mindful 

that time is tight. 

Is there any possibility of an advance of any sales value in order for the 

opportunity I have to be taken. I would not want to miss out and will have to 

consider my options with my investments if I lose out on the property I have 

already expressed my interest in getting.” 

 

“It is very unlikely that anything is going to be available this quickly. 

You initially informed us that you were looking to move to the Philippines in 2-3 

years and wanted an update on the investments held by your pension. We will 

continue in our enquiries regarding the possible sale of the assets and update 

you in due course. 

Once the assets have been sold there are processes which need to be 

performed. It is not a case of just paying the funds directly to you.” 

 

“Please bear with us. We are in discussions with a third party interested in 

possibly purchasing some of the assets held by your pension. We hope to have 

a response with you by the end of the week.” 
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“A third party has made an offer to purchase all assets held by your pensions 

within the Mapleleaf Enterprises Pension Scheme and the Gilbert Trading 

Scheme. The assets are currently listed at cost for a figure of £186,459.45. 

They have offered to purchase all of the assets for £90,000; to be paid as 

follows: 

£10,000 immediately, £10,000 on 10th December, and £70,000 by the end of 

March 2019” 

 

“I was hoping for £120,000 but would accept £100,000 providing at least 

£30,000 is paid before Christmas assuming it gets to me not the pension. And 

of that £10,000 is reasonably immediate to me (next week), given the scale of 

the discount on the current valuation in the pension I see this as reasonable. 

I may even accept the £90,000 if you could get the £30,000 immediately to me 

not the pension scheme so I can put my plans in place.” 

 

“We are working out the figures in terms of what is outstanding on your pension 

commencement lump sum entitlement. Apart from this, you would need to 

transfer your pensions to another provider to take the remainder. The schemes 

do not allow Pension Freedoms. 

There are a number of options, (none of which we can provide any advice on). 

These may include a QROPs or an International SIPP, since you have stated 

that you are moving abroad. Alternatively, you may wish to transfer to another 

UK based pension scheme in order to take benefits under Pension Freedoms. 

Any proposed new scheme must be registered with HMRC and fit the criteria 

relevant for transfer. 

It is strongly recommended that you take independent financial advice from a 

suitably qualified advisor. Neither Brambles Administration Limited nor the 

trustees of either the Gilbert Trading Pension Scheme or the Mapleleaf 

Enterprises Pension Scheme can offer advice of any kind and will never do so.” 

 

“I am going to summarise the possibilities. 

1. I accept valuation of pension as say £100,000 and request you transfer it 

– cost to you immediately £100,000 

2. Pension is valued at £100,000 – you pay me lump sum from my lump sum 

entitlement £25,000 – cost to you is £25,000 immediately. Then I request 

the remaining balance of the value of the pension but not until next year. 
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3. Under government legislation from 2015 I can take a lump sum from my 

pension scheme at any time I have already retired from work – 25% of the 

value is tax free and I can take this on required [sic]. Then I request £25,000 

immediately and promise to take the rest after April next year. This will cost 

you £25,000 immediately as in 2. And further payments next year. 

As I see it you will need to find much more funds under the first option which I 

believe your email is suggesting and I will probably not get any funds for 

sometime. Under either option 2 or 3 you will need a smaller initial outlay and I 

can start my plans to move. I may also consider the valuation being just 

£90,000. 

However options 2. and 3. will only be possible if you sort out the lump sum of 

£25,000 this week or be middle of next week at the latest.” 

 

“The offer of £90,000 for the purchase of all of the assets held by your pensions 

within Gilbert and Mapleleaf is still being offered by the third party potential 

purchaser. 

They have stated that they would purchase on the following terms: 

£10,000 within the next week. 

£10,000 by the end December 2018 

£10,000 by the end of January 2019 

£60,000 by the end of March 2019 

Following discussions with the trustees, it appears that you have a pension 

commencement lump sum allowance of approximately £30,000. You could take 

the three lots of £10,000 as part of this allowance. 

The remaining £60,000 would have to be transferred to another pension 

provider to allow you to take it. It is strongly recommended that you take 

independent financial advice in regards to this. If you are happy with the 

proposal above we will arrange for the relevant paperwork to be provided to 

you.” 

 

“I am thinking that the third party is getting a good offer from this and whilst I 

would like £100,000 and would accept that with the remaining £10,000, I would 

accept the £90,000 if it was £10,000 in the next week and £20,000 by 14th 

December (10th was originally stated) and the remaining balance into the 

pension scheme at the end of March. 

I assume with this the £60,000 is not transferable to any other scheme till then  
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Thanks for all your efforts and if you can let me know of a decision on my 

proposal tomorrow so you can email the papers this week.” 

 Later the same day, Mr G said: 

“I know I gave an offer earlier but given I am willing to consider what is a very 

generous settlement and my wife has been very upset this evening. I think I 

would accept if you get the paperwork done tomorrow -Thursday and I can send 

it back to you via email and then you can process and pay the £10,000 on 

Friday” 

 On 22 November 2018, CDWL wrote to the Trustees of the Gilbert Scheme. This was 

signed by Mr Paul Dalton. It confirmed that it was offering to buy Mr G’s assets within 

the Gilbert Scheme for £90,000 to be paid in instalments between November 2018 and 

March 2019. The letter indicated that Mr G’s assets within the Gilbert Scheme 

amounted to £186,459.45 and comprised: 

Investment Value 

Capital Bridging Finance Solutions 

Limited 

£23,735 

Priority Solutions Limited £20,000 

Strongbox Self Storage £77,799.45 

One Islington Plaza £64,925 

 

 

 

 

 

 

“I wish to know what is happening 

 I will accept £10,000 early next week 

I will accept £10,000 in December but before Christmas and the January 

payment as stated. 

If those are not paid on time then I will not accept the final payment as settlement 

and cancel the arrangement. The dates are for the money to be in my account 

not for paperwork to be sent.” 
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 On 28 November 2018, Mr G signed a letter confirming his acceptance of CDWL’s offer 

of £90,000. The letter indicated £30,000 would be taken by Mr G ‘as part of my Pension 

Commencement Lump Sum’ and the balance of £60,000 would be transferred to a new 

pension provider. The letter included the following statement: 

“I have requested that the assets held within my pension are urgently sold in 

order for me to take my remaining Pension Commencement Lump Sum 

allowance. Further, I wish to transfer the remaining benefits to another provider 

in order to take advantage of Pension Freedoms. You have informed me that 

you have been approached with an offer from a third party to purchase all of the 

assets held by my pension fund. 

My pension held with the Gilbert Trading Pension Scheme holds the following 

assets: 

 Commercial loan to Capital Bridging Finance Solutions Limited of £23,735.00. 

 Shares in Priority Solutions Limited purchased for £20,000.00 

 Storage units at Strongbox Self Storage - £77,799.45. 

 371 Ordinary Shares in One Islington Plaza Limited, recently transferred, in-

specie, from the Mapleleaf Enterprises Pension Scheme, and originally 

purchased for £64,925.00. 

The total purchase price of these assets was £186,459.45. I understand that an 

offer of £90,000.00 has been made by a third party to purchase all of the assets. 

I am happy for the assets to be sold for a total of £90,000.00, and would ask the 

trustees to accept this offer. I acknowledge that these assets would almost 

certainly gain a higher price if they were left within the scheme for a longer 

period of time. However, I am happy to accept this offer and ask the trustees to 

accept this on my behalf.” 

 

“I acknowledge that I am under no obligation to instruct the trustees to sell these 

assets and that I have the right to ask you to retain them in the scheme. 

Whilst I accept that I have received no financial advice from the Trustees of the 

scheme, I have been made aware that there is a reasonable likelihood that the 

assets would achieve a price of more than that offered if it were retained in the 

scheme for a longer period. I acknowledge that the trustees and scheme 

administrator of the Gilbert Trading Pension Scheme have strongly 

recommended that independent financial advice is taken in relation to this. It is 

my sole responsibility to decide whether or not to take such advice. I discharge 

the trustees of the scheme of all liability in respect of the sale of the asset for a 

price lower than for which they were purchased.” 

 On 30 November 2018, Mr Kaigh instructed a payment of £10,000 from the SHK 

Scheme to Mr G. This is described as a PCLS. Mr G says that the remaining £20,000 

payments, which were described as PCLSs, were paid late. 
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 On 25 December 2018, Mr G emailed Brambles concerned that the second instalment 

had not been received. 

 On 29 December 2018, Brambles informed Mr G that payment had been instructed 

and that it was expected to be made the following Monday. 

 Around 5 April 2019, Brambles issued an annual statement to Mr G providing an 

investment valuation of £60,000 held within a “Loan Note”. Mr G has stated that he was 

not aware that this sum would be provided in the form of a loan note.  

 On 24 April 2019, Mr G emailed Brambles stating: 

“I was hoping as I have taken such a big drop in valuation by over £90,000 you 

would be reasonable and find a way to help especially as the funds should now 

be in cash in my pension scheme as was agreed in our contract of sale. 

I thought given my initial transfers were well over £300,000 and I have no 

evidence that they were invested anywhere a help of £5,000 would not be 

unreasonable. 

Especially as you can charge a fee which will earn you even more from me”. 

 On 1 May 2019, Brambles issued a transfer value quotation to Mr G’s preferred pension 

provider of £60,000 and stated that he had already accessed his PCLS. 

 On 3 June 2019, Mr G emailed Brambles and requested the email address for the 

Scheme’s trustees to chase the transfer of his pension scheme. 

 On the same date, Brambles confirmed that the Trustee was waiting on a payment into 

the Gilbert Scheme and was chasing it daily. On receipt, the transfer would be made. 

 On 5 June 2019, Brambles responded to Mr G stating that it was in contact with the 

trustees and were trying to resolve the situation. On the same day, Mr G responded, 

again requesting the trustee’s contact details and followed up with a further email 

restating it and demanding “DO IT NOW”. On 6 June 2019, Mr G requested their emails 

and telephone numbers, and that he considered the agreement to be broken. 

 On 7 June 2019, Brambles responded, saying: 

“I understand your frustration and you have my sympathies in relation to the 

situation regarding your son. However, the funds are not currently available to 

transfer. The trustees are awaiting a repayment to the scheme and, on receipt, 

will make the transfer. We are not sure when this will happen due to cashflow 

problems with the company who is making the repayment. 

You have emailed Brambles twenty six times within the last week. You cannot 

expect me to respond to each and every email. Brambles administers numerous 

pension schemes with numerous members and, therefore, time is limited in 

respect of the responses I can provide to an individual member.” 
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 On 13 and 16 June 2019, after further emails, Mr G again requested contact details for 

the trustees. 

 On 21 June 2019, Brambles confirmed that no funds were available at that time. 

 Mr G has said he received £3,997.52 in July and August 2019.  

 On 31 July 2019, Brambles emailed Mr G saying: 

“I understand your frustration. However, we are doing our very best for you. I do 

not believe that posting videos online will help anyone’s causes but, it is your 

choice if you wish to do this. The situation is an unfortunate one. We had 

assurances that the funds would be repaid in April. Cash flow difficulties have 

meant that this has been delayed. The funds will be repaid as soon as they are 

available and we are chasing for them daily. I hope to have some good news 

for you soon and will be in touch as soon as I do. 

I do not believe that contacting the Pensions Ombudsman at this stage is the 

best course of action. However, again, this is your decision. If you wish to do 

so, they can be contacted at… We will not be able to provide them with any 

information more than what we have provided to you.” 

 On 19 August 2019, Mr G wrote to Brambles, saying: 

“I know you are trying but I am in a perilous state here. I need those funds now 

very urgently. We are going to hospital this week for check up further 

immunisations and at this time cannot afford it. 

I have borrowed from everyone I know and given up any pride I have in my life.” 

 On 21 August 2019, Mr G wrote to Brambles, saying: 

“You know how desperate I am yet you totally fail to say anything… I ask again 

who is the company buying my investments and what have they told you. Please 

don’t say soon as your soon can be years and is already months. 

Also if they haven’t paid then you must still hold all the investments so sells [sic] 

them immediately for £60,000 and give me my money.” 

 

“The trustees have confirmed that, there is a final figure of £997.52 available in 

respect of your pension commencement lump sum. Having liaised at length with 

the company in which your pension benefits are invest[ed], they have managed 

to find this figure and will repay to the scheme today. Once received, I will 

ensure that this amount is sent to you today. I am sorry that it is not a larger 

figure but, hope it will not be too much longer. 

As previously stated, we continue to chase the repayment of the remainder of 

the funds and will be in touch as soon as they are available to be transferred to 
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Pension Bee. I cannot give you a time-frame at this stage but, hope it will not 

be too much longer.” 

 On 8 October 2019, Brambles offered Mr G a transfer agreement on the basis that 

Brambles Administration, on behalf of the Gilbert Scheme, would transfer £5,000 per 

month to Mr G’s preferred pension provider. This would be paid every month until the 

transfer value of £60,000 was paid in full, whereby if payments were made as agreed, 

the final payment would be on or before 31 August 2020. The agreement stated that 

the first payment had been made and the next was due before 31 October 2019. 

 

 

 

 

 

 

 

 

 

“[Mr G] – CDWL purchase – £24,500 – Transfer to Pension Bee – chases daily 

– 24,500 outstanding. Member will be willing to accept £15,000. CDWL is now 

in a CVA. [Mr G] has been informed. Ongoing Ombudsman complaint.” 

A.2 The Schemes’ Investments 

 I have been informed or otherwise discovered by investigation that the Schemes made 

investments with the entities set out, below. I have summarised the information known 

about the investments. 
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 The freehold of the storage pod site was owned by Haystore Limited after 30 November 

2019, when it acquired the freehold from Moneything (Security Trustee) Limited. The 

freehold title has over one hundred leases on 250-year terms registered against it, each 

lease comprising a single storage pod. Most of the leases were created in 2013 and 

some were created in 2014. 

 According to Ms Y’s and Mr G’s member-directed investment forms in relation to the 

Eleven Property Scheme and Gilbert Scheme respectively, their pension was going to 

be invested in the following units: 

Ms Y Units [Y.24], [X.16], [X.23] 

Mr G Units [Z.19], [Z.20], [Z.21], [Z.22], [Z.51]  

 

As set out in Appendix 4, the forms indicated that Ms Y would personally acquire Unit 

[X.23] and her pension fund would then acquire it from her personally. She would 

acquire a percentage share of the other two storage pods, but never own these 

personally. Mr G would acquire all of his units personally, then his pension fund would 

acquire them from him.  

 As is to be expected for 250-year leasehold property which is registrable at the Land 

Registry, each of these units has its own title. In the section of the register which sets 

out short particulars of the lease under which the land interest was created, the parties 

are listed as follows: 

(1) Samarian Holdings Limited 

(2) [NAMED INDIVIDUAL] 

(3) Strongbox Self-Storage Limited 

 

The named individual is Ms Y in the case of Unit [X.23], and Mr G in the case of all his 

units. Other individuals who are not directly involved with this matter are the named 

individual in respect of Units [Y.24] and [X.16]. 

 It would appear that Samarian Holdings Limited (Samarian) was the landlord and the 

named individual was the original tenant for each lease. I understand Strongbox had 

management responsibilities for the premises. 



CAS-56320-R9K9 

40 
 

 Documentation from the Land Registry showed the proprietor for each lease as the 

Individual Trustee, that is, Mr Simon Kaigh, as trustee of the Gilbert Scheme, was the 

proprietor for each of Mr G’s storage pods and Mr McNally, as trustee of the Eleven 

Scheme, was the registered proprietor for Ms Y’s storage pod and the two additional 

pods she had an interest in. 

 

 I have received an investment brochure issued by Imperium in 2013 from Strongbox 

Serviced Offices, a trading style of Strongbox. This described an Investment into Office 

Pods due for completion in November 2013. The investor would purchase a 250-year 

lease and enter into a management agreement with Strongbox which would then rent 

the units to end users. Strongbox would be responsible for marketing and other 

management responsibilities in exchange for a management fee. 

 The return was stated to be 8% per year return from the date of investment to the date 

of completion. On completion, the net return would be 3.4% allowing for 50% 

occupancy and 8.3% on the basis of 100% occupancy. 

 The brochure described the investment as an “excellent opportunity to enter the 

lucrative Commercial Property Market at an affordable level” and as being SIPP 

compliant. In respect of selling the asset, the brochure stated that it could be sold 

privately by the investor, sold to the pension fund or marketed by Strongbox for sale.  

 The following risks were identified in the brochure: 
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Company Directors 

SHK Property Services Limited Simon Hamilton Kaigh 

Eleven Property Limited Simon Hamilton Kaigh, Michael 

McNally 

Gilbert Trading Limited Simon Hamilton Kaigh 

FIG Investments Limited Simon Hamilton Kaigh 

DNAL Investments Limited Michael McNally, Gary Quillan 

23 Administration Limited William Ross-Jones, Paul Dalton 

Capital Innovative Finance Limited Paul Dalton, Mark Roberts 

Capital Secured Finance Solutions 

Limited 

Paul Dalton, Mark Roberts 

Silvertree Investments Limited Robert John Metcalfe, William Ross-

Jones 

Franklin International Limited (E&W) David Hemsley 

JVC Developments Limited Simon Kim Williams 

 A full list of companies operating from 3TC House is set out in Appendix 5 below. 

Several of these companies are the sponsoring employer of a similarly named pension 

scheme administered by Brambles and several involve directors of other investments 

made by the Schemes. 

 

 

“It was also established that the ground floor at 3TC House was split into various 

units and sold individually to a number of different parties on 250 years leases. 

Further enquires revealed that the leaseholds were not registered at Land 

Registry which they were required to be. However, legal advice suggested that 

failure to register would not invalidate the leases however their existence would 

have a detrimental effect on the value of the property especially to developers 

There was also a long term leases [sic] in favour of the resident management 
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Company however this has yet to be located despite enquires with the Directors 

and their former legal advisers.” 

 

 

CDWL 

 

 

 

 

 

 

 

 

 

Company Amount 

Gilbert Trading Limited £37,876 

Gilbert Trading Pension Scheme £360,805 

Mapleleaf Enterprises £7,499 

SHK Property Services Limited £22,062 

SHK Property Services Limited 

Pension Scheme 

£266,160 
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Silvertree Investments Pension 

Scheme 

£107,316 

Turcotte Corporation Limited £120,840 

One Islington Plaza Limited £168,400 

 

 

 

 

 

 

 On 28 March 2019, Mederco (Huddersfield) entered administration. It is notable that 

the following pension schemes, individuals and companies were shareholders at the 

point that the company entered administration: 

Shareholders of Mederco Huddersfield 

Capital Bridging Finance Solutions Limited 

Silvertree Investments Pension Scheme 

Mr Gary Robinson 

The SHK Property Services Pension Scheme 
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Tennyson Shareholders Shareholding 

SHK Scheme 110,139 Ordinary Shares 

Gilbert Scheme 40,739 Ordinary Shares 

Silvertree Investment Pension Scheme 90,678 Ordinary Shares 

Focus Administration Pension Scheme 93,849 Ordinary Shares 

Business Way Pension Scheme 134,141 Ordinary Shares 
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 The Information Memorandum stated that the investment involved a “significant degree 

of risk”, including: 
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“According to the Company’s records, Tennyson (a related company by virtue 

of common directors and shareholders) is indebted to CBFS for approx. £524K, 

which was secured by way of a first ranking charge on part of Hockney Court.” 

 The Company also held shares in Mederco (Huddersfield) and creditors of CBFS 

included: 

Creditors of CBFS  

Gilbert Trading Limited 

SHK Property Services Limited 

Mapleleaf Enterprises Limited 

Silvertree Investments Limited 

Strongbox Self Storage Limited 

The Focus Administration Pension Scheme 
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“GBT raised £1,950,000 in February 2011. Monies were utilised to purchase a 

site in Norfolk Street in the ‘Baltic Triangle’ where significant regeneration is 

anticipated over the next few years… the company has submitted a new 

planning application for 356 student rooms (‘Pods’) and commercial spaces. 

 … 

Once the planning application has been approved the company intends to sell the 

land (or alternatively shareholders can elect to sell their shares) to a developer that 

has huge experience in developing these types of sites and, in selling the individual 

student pods to investors. 

… 

Company Assets 

Land Valued at   £3,730,000 

Cash (at bank 08/05/14)  £19,799.00 

Total     £3,749,799” 
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Gematria Estates Limited 

 

 

 

 

 

 

Shareholders Number of shares 

David Hemsley 2826 Ordinary Shares and 2283 Preference Shares  

Eleven Property Limited 805 Ordinary Shares and 651 Preference Shares 

Mapleleaf Enterprises Limited 998 Ordinary Shares and 806 Preference Shares  

Gilbert Trading Limited 371 Ordinary Shares and 300 Preference Shares  

 

                                            
6 https://www.ftadviser.com/pensions/2019/10/03/bosses-behind-12m-pension-scam-
banned/  

https://www.ftadviser.com/pensions/2019/10/03/bosses-behind-12m-pension-scam-banned/
https://www.ftadviser.com/pensions/2019/10/03/bosses-behind-12m-pension-scam-banned/
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Shareholders Number of shares 

Eleven Property Limited 1252 Ordinary Shares and 868 Preference Shares  

Gilbert Trading Limited 748 Ordinary Shares and 519 Preference Shares  

 

Priority Solutions Limited 
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Title Description 

GM252461 14 Great Moor Street, Bolton (BL1 1NP) (Freehold) 

LA365839 14 Great Moor Street, Bolton (BL1 1NP) (Closed 

Freehold on 20 April 2017. Registration continued 

under GM252461) 

GM625198 Land on the north side of Great Moor Street, Bolton, 

held under a 999 year lease 

 

 

 

Title Charge Date 

GM252461 

and 

GM625198 

Equitable Charge in favour of 

Synergy Bridging Finance Limited 

19 May 2016 

Charge in favour of Collateral 

Security Trustee Limited 

20 June 2017 

LA365839 Equitable Charge in favour of 

Synergy Bridging Finance Limited 

19 May 2016 

Charge in favour of Capital 

Mortgages Direct Ltd, trading as 

Moneything.com 

15 March 2016 
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A.3 Companies and individuals linked to Mr Simon Hamilton Kaigh 

 

 

 

 

 

“12. The nature of the Pension Liberation Scheme alleged to have been 

operated in this case was as follows: 

Step One: An individual (“the Member”) transferred his/her pension savings to 

the SB SIPP. 

Step Two: At the request of the Member, Sippchoice, as scheme administrator 

of the SB SIPP, invested the Member's pension savings in shares in Imperium 

Enterprises Limited (“Imperium”). 

Step Three: Imperium lent the funds to BOH Investments Limited (“BOH”). 

Step Four: BOH funded a subsidiary, SKW Investments Limited (“SKW”) by way 

of a share subscription. 

                                            
7 http://www.bailii.org/uk/cases/UKFTT/TC/2016/TC05217.html  

http://www.bailii.org/uk/cases/UKFTT/TC/2016/TC05217.html
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Step Five: SKW made a loan (“the Loan”) to the Member. The Loan was of an 

amount up to 25% of the value of the Member's savings with the SB SIPP and 

was expressed to be repayable out of the Member's pension derived from the 

SB SIPP. 

13. The alleged Pension Liberation Scheme was in practice implemented as 

follows: 

(1) SKW found individuals who needed a loan and who had funds within a 

conventional pension scheme. 

(2) SKW promised a loan to such an individual of up to 25% of the value of 

his/her pension fund, if the individual transferred his/her pension fund from the 

existing provider to a pension fund administered by Sippchoice and, therefore, 

became a Member. 

(3) After transferring the pension funds, those individuals requested that 

Sippchoice invest their pension funds in shares in an unquoted trading 

company, Imperium. 

(4) As well as investing in property, Imperium made loans to BOH and another 

company, Real Bridging Finance Ltd (“RBF”). 

(5) BOH subscribed in cash for new shares in SKW. 

(6) Either before or afterwards, SKW made the promised loan to the Member. 

The precise timing is unclear. 

14. The overall effect was that funds moved from the Member's existing pension 

scheme to a pension scheme administered by Sippchoice. From there cash 

flowed to Imperium, then, sooner or later to BOH, then to SKW and then by loan 

from SKW to the Member. Thus, the Member enjoyed a loan indirectly from 

his/her own pension fund. HMRC say that this was an unauthorised payment.” 

 

“79. We find that the concerns which [SIPPchoice] had, were laid to rest by 

misinformation deliberately given them by Imperium (and Mr Quillan). On a 

number of occasions, SIPPchoice were very clear about their concern that a 

pensions liberation scheme was being operated, and yet they were given 

answers designed to give false assurances. We refer to the comment that loans 

may be being made by an unconnected third party, made at the meeting on 7 

July 2011. We also refer to Mr Roberts’s misleading email to [SIPPchoice] of 31 

January 2011 in which the involvement of SKW in deliberately soliciting pension 

funds for transfer to the SB SIPP with proposals to unlock your pension were 

concealed from [SIPPchoice]. We also refer to the financial information about 

Imperium which was provided to SIPPchoice and which (intentionally, in our 

judgment) gave no indication of how the investments of Imperium were a cover 
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for the eventual loans to be made to Members by SKW. Further back, there 

were the assurances given by William Ross-Jones of Imperium in the initial 

conversations with [SIPPchoice] in May 2010, and the explicit assurance given 

by Mark Roberts of Imperium in his email to [SIPPchoice] of 16 August 2010, 

covering the Investment Memorandum. Our findings are, of course, confirmed 

by the evidence that the ‘contact at SKW’ had rebuked Mr Bakes for contacting 

SIPPchoice at all, telling him that he had jeopardised everything they were 

doing.” 

 

A.4 Companies and individuals linked to Mr Glenn House 
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B. Summary of the Respondents’ position 
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“At all times, the trustees acted in what they believed was the best interests of 

the members. The trustees carried out the written requests of the members. An 

ordinary decent person would not consider the act of carrying out another 

person's wishes to be dishonest in any way. Consider the hypothetical situation 

where Mr Smith and a ten pound note [sic] to Mr Brown asks him to place a bet 

on the favourite in a particular horse race. Mr Brown does exactly as he is asked. 

The bet loses. At no time did Mr Brown actually own that £10.00 personally. He 

was holding it in trust for Mr Smith. No ordinary decent person would feel that 

Mr Brown has acted dishonestly. This situation is exactly the same as the 

situation regarding the pension investments. TPO is wrong to find that that the 

trustees acted dishonestly as per Ivey. Because of the biased manner in which 

[the Deputy Pensions Ombudsman] has carried out this investigation, he is not 

a suitable person to make any rulings in regard to whether the conduct of the 

trustees was honest or dishonest by the standards of ordinary decent people.” 
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Mr E’s complaint 

 

Mr Y’s complaint 
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C. Summary of the Applicants’ position 

 Ms Y has said:- 
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 Mr Y has said: 

 

 

 

 

 Mr G has said: 

 

 

 

 

 

 

 

                                            
8 Subsequent documentation suggests only £33,066.05 was transferred.  

mailto:info@pensionmax.co.uk
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D. Conclusions 

 

 

D.1   The Status and Structure of the Schemes 
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““Fund” means all contributions, gifts and transfer payments made to and 

received by the Scheme and any other monies, investments, policies, property 

or other sums or assets for the time being held by the Trustees upon the trusts 

of the Scheme. The allocation of any part of the Fund to any Individual Fund 

or to the General Fund shall be notional and for the purpose of calculating 

benefits only.” [my emphasis] 

 

 

                                            
9 I note that a Trust Deed in substantially the same form as this one has been used in a pension liberation 
case considered by the High Court. See Dalriada Trustees v Woodward [2012] EWHC 21626 (Ch).  
10 Clause 6 of the Trust Deed purports to import the definitions in the Rules, but uses definitions not defined 
in the Rules.  
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“The Trustee shall ensure that, in relation to each Arrangement of a Member, 

all contributions and other amounts paid by or in respect of the Member to the 

Scheme as permitted by the Rules are applied in accordance with the 

Arrangement and that, in the case of each and every Arrangement, a separate 

and clearly designated account is maintained in respect of each Member’s Fund 

under the Scheme.”11 

 

“The argument for [the defendants] rests largely on the terms of clause 13. The 

use therein of the word ‘Arrangement’ appears to be against the background of 

the definition of that word in s.152 Finance Act 2004. That section also includes 

the definition of money purchase benefits. It is, in my view, clear that the 

‘separate and clearly designated account’ to which clause 13 refers is intended 

                                            
11 There are interpretative difficulties, as referred to in paragraph 377. In particular, I note ‘Arrangement’ is 
not defined under the Rules but infer that it is importing the same definition as under the Finance Act 2004. It 
seems ‘Member’s Fund’ should be read as ‘Member’s Individual Fund’ in order to make sense of the 
provision. 
12 [2012] EWHC 21626 (Ch). 
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to reflect the ‘amount available for the provision of benefits…to the member’ by 

reference to which, in accordance with s.152(4), the rate or amount of the 

pension or lump sum benefit to which that member is entitled is to be calculated. 

Such an accounting tool does not predicate a series of sub-trusts, one for each 

member; it is consistent with a single trust scheme for all the members whose 

benefits are variable by reference to the contributions made by or in reference 

to them.”  

 

 

D.2 Mr Kaigh’s and Mr McNally’s roles as the Individual Trustees and Mr Kaigh’s role 

as the director of the Trustee Companies  

The Eleven Scheme 

 Mr McNally was the sole Trustee of the Eleven Scheme from its establishment on 23 

April 2012 until 25 June 2014. Following his resignation Mr Kaigh was appointed as the 

sole Trustee and was in office until 14 July 2016. Following Mr Kaigh’s resignation as 

Trustee, the principal employer of the Eleven Scheme, Eleven Property, appointed 

itself as Trustee Company of the Eleven Scheme on 14 July 2016. While no longer an 

individual Trustee, Mr Kaigh had been the sole director and shareholder of Eleven 

Property from 26 June 2014 and had taken over the directorship and entire 

shareholding from Mr McNally on this date. 

The SHK Scheme and the Gilbert Scheme 

 Mr Kaigh was the sole Trustee of the SHK Scheme and the Gilbert Scheme from 

establishment on 10 July 2012. Following his resignation as Trustee on 14 July 2016 

in each case, the principal employer of each Scheme – SHK Property Services and 

Gilbert Trading – appointed themselves as Trustees of the SHK Scheme and Gilbert 

Scheme respectively. While no longer an Individual Trustee, Mr Kaigh had been the 

sole director and shareholder of both SHK Property Services and Gilbert Trading from 

their incorporation on 5 July 2012. 

 I have been provided with no explanation as to why Mr McNally and Mr Kaigh resigned 

as Individual Trustees and why the Trustee Companies were appointed as Mr Kaigh’s 

replacement in respect of all three Schemes.  

 When continuing to set out my findings here, I am therefore aware that the identity of 

the Trustee changed twice in respect of the Eleven Scheme and once in respect of the 

SHK Scheme and the Gilbert Scheme. I will make some findings on a Scheme-wide 
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level which transcend these changes in trusteeship, for example, whether a particular 

investment was made lawfully. In this respect, I will refer to the ‘Trustee’ from time to 

time. However, some breaches of trust require the specific Trustee to be identified and 

their position examined, for example in the case of conflict-of-interest breaches, and 

this will be done accordingly. 

 When dealing with apportionment of liability, a more thorough treatment of the 

circumstances of each Trustee’s time in office and their specific involvement in a 

particular investment will be required.   

D.3 Pension Liberation 

D.3.1 Use of transferred-in funds 

  Trustee seemed to 

use each Applicant’s funds (or a part of their funds) to make an irregular transaction. 

On paper, the pension funds received by the Trustee from the Applicant’s ceding 

scheme were to acquire assets held personally by that same Applicant, or another 

Scheme member. The arrangement appears to anticipate that the Applicant (or other 

Scheme member) had acquired these same assets shortly before the Trustee of the 

relevant Scheme would acquire them from the Applicant, and these assets would form 

part of the pension fund.  

 There are several pieces of evidence indicating how the arrangement was supposed 

to operate. Mr E was sent a Q&A document from Pension Max who introduced the SHK 

Scheme to him. I am also aware that Pension Max introduced the Gilbert Scheme to 

Mr G. At the Oral Hearing, it was clear that Ms Y, Mr S and Mr Y had had similar 

encounters with introducers.  

 Appendix 3 sets out extracts from the Q&A document, which describes the transaction: 

“1. What is Pension-Max? 

Pension-Max is a facility whereby you maximise the value of your pension by firstly 

buying property (which could be residential or commercial) or a plot of land (usually 

for development) at a discount and then selling it to your pension scheme at the full 

market valuation. 

2. Is this a way of getting money out of my pension? 

No, your pension remains fully invested at all times.” 

 Several of the Applicants’ member-directed investment forms refer to the fact that the 

assets would be purchased from them personally. Detailed wording is set out at 

Appendix 4, but by way of example:    

 Ms Y’s form set out that, when the Eleven Scheme would be purchasing three storage 

units: 



CAS-56320-R9K9 

71 
 

“Prior to the purchase, I will have personally acquired unit ‘[X.23]’ and therefore 

my pension fund will purchase the storage units from me personally.” 

 One of Mr G’s forms set out that, when the Gilbert Scheme would be purchasing land 

situated between Great Moor Street and Lottery Row, Bolton: 

“I can confirm that my pension fund will purchase the above asset from a group 

of companies and individuals, of which I am one.” 

 The member-directed investment forms should not be seen as determinative of 

whether a transaction between the Applicant in their personal capacity and their 

Scheme as counterparty took place. For example, explicit wording referring to a 

purchase by the SHK Scheme of assets owned by the Applicant is absent from Mr E’s 

member-directed investment form in relation to shares in GBT Partnership. However, 

Brambles explains to Mr E in a later email, which is indicative that such a transaction 

took place: 

“You sold [NUMBER.1] shares in GBT Partnership to your pension for 

[PRICE.1] each. A total of £21,279.44. The payment was sent to RMJ Solicitors 

on [DATE]. I believe you purchased the shares on the same day as the pension 

scheme purchased them from you.  

It is my understanding that you purchased the shares for [PRICE.2] each, a total 

of £16,822.26. 

The payment you received from RMJ Solicitors will have been the proceeds 

from this sale. RMJ Solicitors dealt with the transaction.” 

 Although this transaction involved shares rather than land, as referred to in the Pension 

Max Q&A document, I find the arrangement proceeded on the same footing, except 

the land was held through a company rather than directly. Further, this evidence 

highlights another feature of the arrangement, which is also referred to in Question 1 

of the Pension Max document: that the individual is considered to have made the 

original purchase at a discounted price and made a notional profit on the subsequent 

immediate sale to their Scheme. 

 Mr Y’s member-directed investment form did not explicitly anticipate an acquisition by 

the SHK Scheme from Mr Y personally. However, evidence has been submitted 

demonstrating that the arrangement was in operation here, too. Mr Y was one of the 

leaseholders for a 250-year lease of Unit [w], 3TC House and appeared to sign 

documentation transferring it to Mr Kaigh as Trustee of the SHK Scheme.  

 It is not clear whether Mr Y’s lease and its onward transfer was ever registered at the 

Land Registry, as a separate 250-year lease covering Units [b], [h], [w] and [z] and 

signed in 2018 has now been registered. 

 To summarise, I have found evidence that manufacturing a transaction in this way was 

a feature of each Applicant’s case in respect of at least a portion of their investments, 

and the entire investment in three cases. I use the word ‘manufacturing’ (which the 
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Respondents have objected to) to refer to the arrangement by which the same asset 

was purportedly bought and sold twice in quick succession, first by the Applicant and 

then by their Scheme. A summary of the position of each Applicant is as follows: 

Applicant Investment 

Ms Y Storage units at Bahama Road (entire investment)  

Mr S Shares in Harper International Consultants Limited (entire 

investment) 

Mr E Shares in GBT Partnership (entire investment) 

Mr Y Lease of Unit [w] (part of investment) 

Mr G Office units at 3TC House 

Storage units at Bahama Road 

Land at Great Moor Street 

Shares in Priority Solutions Limited (part of investment) 

 

 It is not clear whether the loan investment in CBFS which Mr Y and Mr G made and Mr 

G’s investment in One Islington Plaza transferred in from the Mapleleaf Scheme, 

operated on this basis.  

D.3.2 Publicly available documentation associated with the transactions 

 As set out in Section D.3.1 above, the transferred-in pension funds appear to have 

been part of an arrangement which purported to involve the manufacturing of back-to-

back sales and purchases of the same asset at mis-matched prices. It falls to me to 

determine the extent to which these were genuine transactions, the extent to which the 

Applicants were involved in the transactions and the associated consequences.  

 I note, the arrangement was marketed to certain Applicants by means of the Pension 

Max brochure, which stated: “you maximise the value of your pension by firstly buying 

property (which could be residential or commercial) or a plot of land (usually for 

development) at a discount and then selling it to your pension scheme at the full market 

valuation”. 

 There is independent, public documentation which suggests that steps were taken to 

effect the irregular transaction described above, or at least create an ‘on paper’ identity. 

For example, in respect of the unit which Ms Y purported to own and sold to her pension 

fund, Land Registry records indicate a 250-year lease was taken out in May 2013. The 

parties to this were: 

(1) Samarian Holdings Limited 
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(2) Ms Y 

(3) Strongbox Self Storage Ltd 

I understand Samarian was the Landlord, Ms Y was the tenant and Strongbox was the 

management company. This is supported by the correspondence from Hill Dickinson 

referred to above, and a sample lease provided by Brambles.   

 Mr McNally, in his capacity as trustee of the Eleven Scheme, acquired the unit at a later 

date. The registration of his interest appears only to have been recorded in 2015, but 

the Land Registry documentation refers to the fact that the unit was last sold for 

£15,000 on the same date in May 2013 that the lease was demised. This aligns with 

the back-to-back sale and acquisition referred to above. 

 In respect of the other two units in which Ms Y’s transferred-in funds were purportedly 

invested in-part, another individual’s name can be found instead of Ms Y, and Ms Y 

does not appear to have been a party to the lease. 

 In the case of Mr E’s share acquisition in GBT Partnership, Companies House 

documentation indicates that Mr E personally acquired and disposed of the same 

number of shares in GBT Partnership as his member-directed investment form 

indicated that his share in the SHK Scheme would acquire. The timing of the acquisition 

and sale of shares also closely follows when the member-directed investment form was 

dated. 

 I questioned the Applicants about these transactions at the Oral Hearing and it was 

clear that none of them was aware that there was a transaction arranged in this way. 

In fact: 

 

 

 The Respondents have said we should disregard this oral evidence as the Applicants 

may have forgotten that the relevant Scheme purchased assets from them personally. 

They have said the member-directed investment forms which referred to a purchase 

being made from the member personally should be relied on instead. I note none of 

the Respondents attended the Oral Hearing, and so they missed the opportunity to 

interrogate the Applicants’ evidence directly. 

 I am unpersuaded by the Respondents’ submissions for the following reasons: 
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 Instead, I find that the aspect of the transaction which involved the Applicants owning 

certain investments personally before selling them to their Scheme was not genuine, 

and the documents which purport to evidence the back-to-back transactions do not 

reflect the parties’ intentions or actual flow of funds. Instead, any assets bought were 

done so with pension funds. 

D.3.3 Incentive payment on transfer-in 

 It has also come to my attention that several Applicants received payments on or 

around their date of transferring into their respective Schemes. Their understanding of 

the receipt of this payment varied between the Applicants: 

 

 

 

 

 

 In the context of the manufactured transaction explained in Sections D.3.1 and D.3.2 

above, the Pension Max Q&A document is evidence for how this payment was 

presented to prospective members: 
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“3. What happens to the margin between the open market valuation and the 

original purchase price (i.e. the profit)? 

After payment of costs (such as legal and other professional fees, stamp duty etc) 

the remaining profit is shared between the people who source the land, provide the 

finance to purchase it and the investors such as yourself. 

4. How much will I make (the gain)? 

Approximately 20% of the value of your pension.”  

 The Respondents have denied that any unauthorised payments have been made and 

the payments received by the Applicants were scheme administration member 

payments under section 164(1)(d) of the Finance Act 2004. More particularly, they were 

payments made for the purchase of assets to be held for the purposes of the pension 

scheme under section 171(3)(b). 

 I do not accept this argument. This argument is reliant on the notion that the relevant 

Applicant genuinely owned the asset, which was allegedly being purchased from them, 

which I found in paragraph 415 above was false. In any event, the payments which 

Applicants received directly would not appear to be ‘for the purchase of assets to be 

held for the purposes of the pension scheme’ as the Respondents claim when they 

were disbursed directly to the Applicants. 

 I find that the payments the Applicants received on transfer did not in fact arise from 

any real profit arising from a property deal. On the balance of probabilities, I find that 

the payments came from the Applicant’s transferred-in funds and these payments 

were, in effect, pension liberation payments releasing a part of the Applicant’s pension 

early. 

 The Respondents have objected to the use of the phrase ‘pension liberation’ and stated 

that it should not be used as it implies wrongdoing and has no legal or statutory 

meaning. They have referred to their understanding of what the First-tier Tribunal (Tax) 

and Upper Tribunal (Tax and Chancery) have said about pension liberation, but have 

not specified or quoted from any authorities. ‘Pension liberation’ is a phrase widely 

used in the industry to refer to schemes designed to unlock funds from a pension before 

they can lawfully be drawn upon. The term also has a statutory identity at section 18 of 

the Pensions Act 2004, although the findings I am making do not relate to that specific 

provision. 

D.3.4 Rules provisions and statutory provisions on pension liberation 

 Rule 19 of each Scheme provides: 

“19 Benefits for Member 

19.1 Any Uncrystallised Fund of a Member shall: 
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19.1.1 be applied to pay a pension commencement lump sum in 

accordance with Rule 21 and 

19.1.2 (as to any remainder) become designated as available for the 

provision of unsecured pension in accordance with Rule 22 on 

the day before the Member's 75th birthday or on such earlier 

date as the Member may select, being not earlier than the 

earliest date on which: 

19.1.3 the Member reaches his normal minimum pension age (or any 

protected pension age); or 

19.1.4 the ill-health condition is met.” 

 

 As would be expected for a scheme registered with HMRC, the Rules do not envisage 

benefits would be paid to members before normal minimum pension age, in this case 

55.  

 Instead, to pay benefits before 55 otherwise than in accordance with Rule 19 the 

Individual Trustees would have to rely on the rule ‘Alternative Application of Individual 

Fund’ at Rule 25.1 which stated “The Trustees may at any time at the request of a 

Member or Dependant (or, where the Member or Dependant is deceased, his personal 

representatives) apply all or any part of his Individual Fund… 25.1.3 to make 

unauthorised payments of any kind to or for the benefit of the Member or Dependant 

or any other person and the Trustees shall not be liable for any loss or tax charge or 

other liability which the Member or Dependant or any person claiming in respect of him 

may suffer as a result.” Under this Rule, unauthorised payments could be paid out of 

the Schemes, but only at the Member’s request.  

 However, I find that this Rule was not engaged in the arrangement I have described in 

paragraphs 416 to 420 above. Indeed, the Respondents are claiming that the payments 

in question were part of an investment transaction and therefore authorised. On their 

own case, they were not paying unauthorised payments at the request of a Member 

and therefore cannot claim the benefit of this rule to assert that there were unauthorised 

payments made by consent.  

 I find that the Individual Trustees were facilitating payments from the Scheme in breach 

of trust which were unauthorised. On the balance of probabilities, I consider that they 

were aware they were doing this.  

 Section 255 of the Pensions Act 2004, places an obligation on trustees or managers 

of occupational pension schemes to restrict their activities to the provision of retirement 

benefits: 

“255 Activities of occupational pension schemes 
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(1) If an occupational pension scheme has its main administration 

in the United Kingdom, the trustees or managers of the scheme 

must secure that the activities of the scheme are limited to 

retirement benefit-activities.” 

 By providing benefits to members before reaching the age of 55 in this way, the 

Individual Trustees were carrying on activities which were outwith the proper activities 

of an occupational pension scheme under s.255 of the Pensions Act 2004.  

D.4 Investment of the Schemes’ Funds 

 

 

 

 

 

 

 

 

D.4.1 Investment powers and duties under the Trust Deed and Rules 

 

“The Trustees have full powers of investment and application of any monies and 

other assets which form part of the Fund including all such powers which they 

could exercise if they were absolutely and beneficially entitled to the Fund. In 

particular and without prejudice to the generality of the foregoing the Trustees 

may invest or apply all or any part of the Fund in any part of the world.” 
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“The Trustees shall not be required to consult, or act upon the wishes of, 

Beneficiaries and section 11(1) of the Trusts of Land and Appointment of 

Trustees Act 1996 shall not apply to the Scheme.” 

 

“The Trustees shall have and be entitled to exercise all powers, rights and 

privileges necessary or proper to enable the Trustees to carry out all or any 

transaction, act, deed or matter arising under or in connection with the Scheme 

but the Trustees shall, subject to the restrictions contained in this Deed and any 

requirements of the Board of Revenue & Customs at the time, take into account 

any specific written wishes of a Member (or of any person acting on a Member’s 

behalf with the Member’s prior written authorisation) as to the manner in which 

such Member’s Fund is invested.” 

 

“I understand that the Trustees of the Scheme shall have the right to make all 

investment decisions relating to the sale and purchase of the investments 

forming part of the Scheme. I understand that I have the right to request that the 

Trustees invest the funds held on my behalf in accordance with my instructions 

but that such requests shall not be binding on the Trustees.” 

 

D.4.2 Statutory investment duties under the Pensions Act 1995 (the 1995 Act)  
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D.4.3 The Investment Regulations 

 

 

 I have been provided with considerable information about the Schemes’ investments 

and I have summarised the Schemes’ various investments that I am aware of in 

paragraphs 39, 79ff., and 129ff., above. Further details are set out in Section A above. 

 

The Eleven Scheme 

 In respect of the Eleven Scheme, I note the following: 
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 In respect of the Gilbert Scheme, I note the following: 
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 These re-investments were also high-risk, narrow and undiversified and for the 

avoidance of doubt, I make the same findings that they were made in breach of the 

requirements of Regulation 7(2). 

 

D.4.4 Section 36(3) and (4) (Choosing investments: requirement to obtain and 

consider proper advice) 
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“(3) Before investing in any manner…the trustees must obtain and consider 
proper advice on the question whether the investment is satisfactory having 
regard to the requirements of regulations under subsection (1), so far as 
relating to the suitability of investments… 

 

(4) Trustees retaining any investment must –  
determine at what intervals the circumstances, and in particular the nature of 
the investment, make it desirable to obtain such advice as is mentioned in 
subsection (3), and obtain and consider such advice accordingly.”  
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D.4.5 Delegation of the Trustee’s power of investment 
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D.4.6 Duties under case law: investing for the proper purpose of the Schemes and in 

the best financial interests of members 

 

“In my judgment, it is clear from Cowan v Scargill that the purpose of the trust 

defines what the best interests are and that they are opposite sides of the same 

coin, an approach which is supported by the way in which the matter is dealt 

with in Harries v Church Commissioners, another case concerning investment 

policy and in Australian Securities and Investments Commission v Australian 

Property Custodian Holdings Limited (No 3), in which Murphy J made comments 

which were obiter in which he described the principle as a “portmanteau”. The 

learned Judge’s comments were made in the context of his consideration of a 

statutory duty to act in the best interests of the members of a trust. He explored 

the common law and equity in some depth and concluded that the statute did 

not extend beyond the general law. If by his conclusion that the “best interest 

duty” operates “in combination with other duties” he meant that it flows from and 

is moulded by the trustee’s obligation to promote the purpose for which the trust 

was created, I agree. As Lord Nicholls pointed out, first it is necessary to 

determine the purpose of the trust itself and the benefits which the beneficiaries 

are intended to receive before being in a position to decide whether a proposed 

course is in the best interests of those beneficiaries.” 
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and accordingly acted in breach of trust and in breach of law.  
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D.5 Conflicts of Interest and the Pensions Regulator’s Code of Conduct 

 Under the Pensions Act 2004, section 249A, pension scheme trustees are required to 

have in place “internal controls”, including controls enabling them to identify and 

manage conflicts of interest. Since 2019 the requirement has broadened to require an 

effective system of governance. 

 In addition, Code of Practice No.13 (the 2013 Code), published by TPR in November 

2013, and entitled ‘Governance and administration of occupational defined 

contributions trust-based pension schemes’, applied to the Individual Trustees from 

that date. Although many of the initial investments in the Schemes will have therefore 

pre-dated this code coming into force, the position regarding conflicts should have been 

re-evaluated once the 2013 Code did come into force. 

 The 2013 Code was replaced by a new code in July 2016 (the 2016 Code). TPR’s 

codes of practice are not binding in their nature. However, I am required to take them 

into account, insofar as they are relevant, in determining complaints made to TPO.  

 Paragraph 143 of the Pensions Regulator’s Code of Practice No.13 (the 2013 Code), 

includes a requirement for pension scheme trustees to ensure that they have 

processes in place to manage any conflicts of interest.  

 The 2016 Code includes a section entitled ‘Conflicts of interest’. TPR’s expectations 

regarding the steps that pension scheme trustees should take to manage conflicts of 

interest are set out in paragraphs 61 and 62 of the 2016 Code: 

“61. Conflicts of interest may arise from time to time in the course of running a 

pension scheme, either among trustees themselves or with service providers or 

advisers. Part of the requirement in law to establish and operate adequate 

internal controls includes having processes in place to identify and manage any 

conflicts of interest. 

62. We expect these controls to include, as a minimum: 

 a written policy setting out the trustee board’s approach to dealing with 

conflicts 

 a register of interests (which should be reviewed at every regular board 

meeting) 

 declarations of interests and conflicts made at the appointment of all 

trustees and advisers 

 contracts and terms of appointment to require advisers and service 

providers to operate their own conflicts policy and disclose all conflicts to 

the trustee board.” 
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 Pension scheme trustees are also subject to the fiduciary duty not to be in a position 

where their interests conflict with those of another, or where there is a real possibility 

that this might happen.  

 In the case of each of the Schemes and their investments, there are a series of close 

links between: 

 

 

 

 

 

I find these links highly concerning and, in some cases, they put the Trustees in a 

position of conflicting interests in breach of the provisions set out above.  

 Brambles, on behalf of the Trustees, has denied the existence of any conflicts of 

interest and considers the circumstances, for example, two companies sharing a 

registered office, or directors of companies knowing each other, are normal in the 

business world. Brambles has said that any conflicts found (despite the denial) did not 

affect investment decision-making, which was member-directed. The question as to 

whether there were any improper motivations at play will be relevant when I consider 

the exoneration clause and dishonesty at Section D.8, below.  

POD Estates Limited 

 Brambles has indicated that the Eleven Scheme invested in POD Estates Limited. 

According to Companies House Gibraltar records, Simon Hamilton Kaigh was the last 

and sole shareholder of POD Estates Limited until it was struck off on 9 March 2022.  

 It is extremely concerning that Mr Kaigh occupied the position of Trustee of the Eleven 

Scheme and latterly sole director of the Trustee Company of the Eleven Scheme, and 

entirely owned one of the Eleven Scheme’s investments, POD Estates Limited. 

Although the exact timings are not clear as to whether Mr McNally or Mr Kaigh arranged 

the investment (I assume it was Mr McNally, as most of the Eleven Scheme 

investments appear to have been carried out before Mr Kaigh’s appointment), it is clear 

that he was a shareholder concurrently with his sole directorship of the Eleven 

Scheme’s Trustee Company. I find that this was a direct conflict which should have 

been declared. 

Bahama Road, Haydock 
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 Samarian was the original landlord for the storage pod site at Bahama Road, Haydock, 

as demonstrated by the leases registered at the Land Registry. Both the Gilbert 

Scheme and the Eleven Scheme invested in these land interests. It would appear from 

Land Registry records that Samarian Holdings no longer owns the freehold, which was 

transferred to Haystore Limited on 30 August 2019. The transferor in that transaction 

and therefore previous freeholder was Moneything (Security Trustee) Limited. This 

indicates the freehold has been transferred at least twice since Samarian’s ownership. 

 According to Companies House in Gibraltar, the sole shareholder of Samarian is 

currently Glenn House. Mr House has also acted as director of Samarian since 8 April 

2014 and was latterly the sole director. The company secretary is Brambles, appointed 

on 11 October 2017. 

 I am concerned that Glenn House acted as the sole director of Brambles, the 

administrator of the Eleven Scheme and the Gilbert Scheme, and as director and 

shareholder of Samarian acting as landlord, the company which was entitled to receive 

lease premium payments from each Scheme. 

 I acknowledge that Brambles’ and the Trustees’ position is that Samarian would have 

received lease premiums directly from the relevant Applicants in their personal 

capacity, and the Schemes only acquired the land interests from the Applicants and 

did not make any investments with Samarian as a counterparty. However, in Section 

D.3.2, above, I found that this arrangement was not a genuine one and the Applicants 

never actually owned any of the Scheme investments directly.  

 There is also a lack of clarity around the timing of these events. It would appear that 

the lease premium payments would have been paid to Samarian before Brambles 

became administrator of the Eleven Scheme and the Gilbert Scheme. Further, it is not 

clear when Mr House became sole shareholder of Samarian, or whether Samarian sold 

the freehold of the Bahama Road site in advance of being appointed. 

 However, the close links set out above, and the position assumed by the parties now, 

appear highly irregular and should have been declared as a conflict. 

16a South Road, Mr Kaigh, Tennyson and CBFS 

 Mr Kaigh, for a time, operated from the 16a South Road address as director of the 

Trustee Companies. This address was also linked to the Schemes’ investments and 

individuals involved with them: 
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 Both the SHK Scheme and the Gilbert Scheme invested in shares in Tennyson and 

loaned money to CBFS. 

 The points outlined above suggest that this building functioned: 

 

 

 

 I consider that this gives rise to conflicts which should have been declared. I am also 

concerned that the lease appears to have been sold on to somebody closely linked to 

Mr Kaigh, Mr Gary Quillan, who later operated from the same address, 3TC House.  

3TC House 

 Both the Gilbert Scheme and SHK Scheme invested in 3TC House directly in a lease 

of office units from the freeholder, Imperium. It is notable that the Principal Employer 

of all three Schemes, whose director and shareholder was Mr Kaigh, later operated 

from 3TC House having moved from 16a South Road. 

 3TC House appears to link several of the other parties relevant to this investigation: 
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A full list of the Companies operating from 3TC House is set out in Appendix 5. 

 The points outlined above suggest that this building functioned: 

 

 

 

 I consider that this gives rise to conflicts of interest which should have been declared.  

CDWL 

 I noted above in paragraph 81.1 that there is evidence in the report of a voluntary 

arrangement that both the SHK Scheme and SHK Property Services had directed funds 
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to CDWL as they were both creditors of it, to the amount of £266,160 and £22,062 

respectively, when it went into a voluntary arrangement.  

 The same is true of the Gilbert Scheme and Gilbert Trading who were both creditors of 

CDWL to the amount of £360,805 and £37,876 respectively, when it went into voluntary 

arrangement. 

 This report indicates that trust assets from the SHK Scheme and Gilbert Scheme had 

been invested in the same company in which the principal employer of those Schemes 

had also invested. The sole director and shareholder of both employers was Mr Kaigh. 

I find that this is a direct conflict of interests which should have been declared.  

Mr Paul Dalton and CDWL 

 Mr Kaigh and Mr Dalton appear to have been known to each other from at least 14 July 

2016, when Mr Dalton witnessed Mr Kaigh’s signature on deeds appointing Eleven 

Property and SHK Property Services as trustees of the Eleven Scheme and the SHK 

Scheme respectively.  

 The Gilbert Scheme and the SHK Scheme made investments in CDWL. Mr Dalton was 

director of this company (and sole director until 1 March 2021). All the Schemes also 

appear to have invested in storage or office pod property of which Mr Dalton was 

directly involved through Strongbox.  

 In this context, it is notable that, when Mr G was trying to draw benefits from the Gilbert 

Scheme in November 2018, Mr Dalton of CDWL made an offer of £90,000 to buy Mr 

G’s pension scheme investments, which had previously been purchased at over twice 

the price: £186,459.45.  

 Although I find these circumstances very concerning, the Trustee did not appear to be 

directly conflicted. 

Other Gibraltar companies 

 All of the Schemes invested in shares in overseas companies in Gibraltar: POD Estates 

Limited, Priority Solutions Limited, Harper International Consultants Limited, Gematria 

Estates Limited and Turcotte Corporation Limited. There are clear links between the 

individuals involved in these Gibraltar companies, and those involved with the 

Schemes’ UK-based investments. 
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 It is notable therefore that Mr Hemsley was a shareholder of CDWL when CDWL 

offered to purchase Mr G’s Gilbert Scheme assets for less than half the previous 

purchase price, which assets included a Gibraltar company, Priority Solutions Limited, 

of which Mr Hemsley was an officer. 

 The Gilbert Scheme and Eleven Scheme invested in Turcotte Corporation Limited, of 

which Mr Simon Kim Williams was company secretary. Mr Williams also had links to 

another of the Gilbert Scheme’s investments as he was director of GBT Partnership. 

Mr Williams was the individual trustee, and then sole director of the corporate trustee 

of the Focus Administration Pension Scheme, which purchased Unit [b] of 3TC House 

from Mr G and others. Mr Williams and Brambles were Respondents in a separate 

Determination I made on 21 September 2023 (ref. CAS-27569-X0V0 & CAS-73885-

Q6V9), which found that Mr Williams acted dishonestly in relation to the Focus 

Administration Pension Scheme. 

 The Gilbert Scheme invested in Gematria Estates Limited. Gematria Estates Limited 

owned 142,000 ordinary shares in Tennyson. 

 Although I find these circumstances extremely concerning, on the evidence that I have 

seen no clear and direct conflict is identifiable to me. 

Mr McNally and PAR 

 Mr McNally was the sole director of PAR13 which was the first administrator of the 

Schemes and concurrently acted as first Trustee of the Eleven Scheme. When 

considering the fees charged by PAR in respect of administration of the Eleven 

Scheme, I find there was a direct conflict of interests. See Section D.6.2, below.  

Summary 

 Under clause 7.1 of all the Schemes’ Rules, “The Trustees shall keep such books and 

records in such form and manner and for such periods as may be required either: 7.1.1 

for the proper administration and management of the Scheme; or 7.1.2 by section 49(2) 

Pensions Act 1995”. I have seen no evidence that the Trustees took any steps to 

manage or record these potential or actual conflicts of interest. I find that this was in 

breach of the terms of the trust (but, for the avoidance of doubt, I make no finding 

regarding compliance with section 49 of the 1995 Act itself, which is a matter outside 

of my jurisdiction).  

                                            
13 It is unclear who owned PAR, as the shareholding was never updated from the Nominee Director until 
PAR was dissolved in 2016.   
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D.6 Administration of the Schemes 

D.6.1 Trustees’ duties toward Scheme administration 

 

“(a) arrangements and procedures to be followed in the administration and 

management of the scheme, 

(b) systems and arrangements for monitoring that administration and 

management, and  

(c) arrangements and procedures to be followed for the safe custody and 

security of the assets of the scheme.”  

 

“168. Trustees should evaluate the suitability of all advisers and service 
providers prior to appointment. Trustees need to establish and document 
controls to manage the appointment of advisers and service providers and the 
delivery of information, advice and services provided by them. Trustees also 
need to establish and review what procedures and controls their advisers and 
providers have in place to ensure the quality and accuracy of the service they 
provide is suitable. Trustees should find out: 
  

                                            
14 This is replicated under paragraph 56 of the 2016 version of the Code. 
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 what professional indemnity cover they have? 

 what qualifications and accreditations they have and how they keep their 
professional knowledge up to date? 

 whether they have experience of dealing with schemes of a similar size and 
type to their scheme”.  
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D.6.2 Payment of administration fees 

 

 

 

 

 

                                            
15 The member-directed investment forms indicate £2,992.62 was charged to Ms Y, £3,000.77 was charged 
to Mr S, £2,998.25 was charged to Mr E, £3,000.05 was charged to Mr Y and £3,000.00 was charged to Mr 
G.  
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“10 Costs of the Scheme 

 

 10.1 All costs charges and expenses of and incidental to the administration 

and management of the Scheme shall be borne by the Fund except to the 

extent that they are borne by the Participating Employers.” 

“Fund” is defined widely to include all assets within the Scheme. I am not aware that 

any of the employers were to pay such costs. 
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“19. All the expenses of administration management and investment of the 

Scheme shall be charged to and paid out of the designated account(s) of the 

Member(s) in respect of whom such costs have been incurred. The Provider 

shall also have power to levy such further expenses as may be incurred in 

connection with the Scheme as it may, in its sole discretion, deem 

necessary.” 

 

“32 Remuneration and expenses of agents, nominees and custodians 

 (1) This section applies if, under power conferred by Part IV or any other 

enactment or any provision of subordinate legislation, or by the trust 

instrument, a person other than a trustee has been-- 

  (a) authorised to exercise functions as an agent of the trustees, or 

(b) appointed to act as a nominee or custodian. 

 (2) The trustees may remunerate the agent, nominee or custodian out of 

the trust funds for services if--  

  (a) he is engaged on terms entitling him to be remunerated for 

those services, and  

(b) the amount does not exceed such remuneration as is 

reasonable in the circumstances for the provision of those 

services by him to or on behalf of that trust. 

 (3) The trustees may reimburse the agent, nominee or custodian out of 

the trust funds for any expenses properly incurred by him in exercising 

functions as an agent, nominee or custodian.” 
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 The Respondents have disputed this comparison and have pointed out that the 

Schemes had more in common with a SSAS or SIPP, especially in the way that 

members could self-select non-mainstream investments. They assert that charging 

fees at a flat rate and in the amount of £500 a year was reasonable in light of how these 

sorts of schemes operate, and the comparison I have made is inappropriate. I do not 

accept the argument the Respondents have raised, as: 

 

 

 I find that charging £3,000 irrespective of the sum transferred to the relevant Scheme 

was not reasonable remuneration of the administrator but was grossly excessive. The 

result of this is that, in paying these sums to PAR and/or Brambles, the Trustees 

breached their statutory duty to remunerate their agents reasonably under the Trustee 

Act 2000 when making these delegation arrangements. 

 In addition, I note that:  
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 As a result, I find the Individual Trustees (in the proportions set out in the Directions) 

liable for all fees paid over to PAR and/or Brambles which I find amounted to £3,000 

per member and therefore totalled: 

 

 

 

 The Respondents have said this finding is unfair and indicative of bias, and the findings 

should give credit for what a reasonable fee is. I have identified that the charging 

arrangements were unreasonable and paid in breach of legal requirements. The 

Respondents however have failed to specify and justify any particular level of 

appropriate fee in respect of proper administration activities lawfully carried out. On this 

basis, I will provide appropriate directions to remedy the breaches in Section E, below. 

D.6.3  Administrator’s duties toward Scheme administration 
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D.7 Member Consent and Contributory Negligence 

D.7.1 Consent 

 

 

 

"The result of these authorities appears to me to be that the court has to consider all 
the circumstances in which the concurrence of the cestui que trust was given with a 
view to seeing whether it is fair and equitable that having given his concurrence, he 
should afterwards turn round and sue the trustees: that, subject to this, it is not 
necessary that he should know that what he is concurring in is a breach of trust, 
provided that he fully understands what he is concurring in, and that it is not 
necessary that he should himself have directly benefited by the breach of trust."  
 

 

“...the whole of the circumstances must be looked at to see whether it is just that the 
complaining beneficiary should succeed against the trustee.” 

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&CH&$sel1!%251968%25$year!%251968%25$page!%25353%25
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“the Court of Appeal expressed the view that a trustee who carried out a transaction 
with the beneficiary's apparent consent might still be liable if the trustee knew or ought 
to have known that the beneficiary was acting under the undue influence of another, 
or might be presumed to have so acted, but that the trustee would not be liable if it 
could not be established that he knew or ought to have known.”  
 

 

 

 

                                            
16 Paragraph 1 of Article 95 of the 19th edition. 
17 The same paragraph of the 1960 edition of Underhill and Hayton was referred to by Wilberforce J in Re 
Pauling’s Settlement Trusts [1962] 1 WLR 86 (on appeal [1964] Ch 303). 
18 Lord Montford v Lord Cadogan (1816) 19 Ves 635; Overton v Banister (1844) 3 Hare 503 at 506. 
19 Re Garnett (1885) 31 Ch D 1; Buckeridge v Glasse (1841) Cr & Ph 126; Hughes v Wells (1852) 9 Hare 
749; Cockerell v Cholmeley (1830) 1 Russ & M 418; Strange v Fooks (1863) 4 Giff 408; March v 
Russell (1837) 3 My & Cr 31; Aveline v Melhuish (1864) 2 De GJ & Sm 288; Walker v Symonds (1818) 3 
Swan 1. 
20 Re Garnett (1885) 31 Ch D 1; Cockerell v Cholmeley (1830) 1 Russ & M 418; Marker v Marker (1851) 9 
Hare 1; Burrows v Walls (1855) 5 De GM & G 233; Stafford v Stafford (1857) 1 De G & J 193; Strange v 
Fooks (1863) 4 Giff 408; Re Howlett [1949] Ch 767 at 775. 
21 Stafford v Stafford (1857) 1 De G & J 193 (benefits from breach of trust accepted for 15 years); Roeder v 
Blues [2004] BCCA 649, (2004) 248 DLR (4th) 210 at [33]. 
22 Holder v Holder [1968] Ch 353 at 369, 394, 399 (CA) approving Re Pauling's Settlement Trusts [1962] 1 
WLR 86 at 108. Also Re Freeston's Charity [1979] 1 All ER 51 at 62, CA. 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CH%23sel1%251964%25year%251964%25page%25303%25&A=0.2149663947296757&backKey=20_T171114975&service=citation&ersKey=23_T171114973&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CHD%23sel1%251885%25vol%2531%25year%251885%25page%251%25sel2%2531%25&A=0.7567654779136119&backKey=20_T216093657&service=citation&ersKey=23_T216090771&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CHD%23sel1%251885%25vol%2531%25year%251885%25page%251%25sel2%2531%25&A=0.3800160596197335&backKey=20_T216093657&service=citation&ersKey=23_T216090771&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CH%23sel1%251949%25tpage%25775%25year%251949%25page%25767%25&A=0.7967501127330242&backKey=20_T216093657&service=citation&ersKey=23_T216090771&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CH%23sel1%251968%25tpage%25369%25year%251968%25page%25353%25&A=0.485310224274331&backKey=20_T216093657&service=citation&ersKey=23_T216090771&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251962%25vol%251%25tpage%25108%25year%251962%25page%2586%25sel2%251%25&A=0.4381792279469554&backKey=20_T216093657&service=citation&ersKey=23_T216090771&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251962%25vol%251%25tpage%25108%25year%251962%25page%2586%25sel2%251%25&A=0.4381792279469554&backKey=20_T216093657&service=citation&ersKey=23_T216090771&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251979%25vol%251%25tpage%2562%25year%251979%25page%2551%25sel2%251%25&A=0.5933942587083703&backKey=20_T216093657&service=citation&ersKey=23_T216090771&langcountry=GB
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 Following further correspondence, the offer from Mr Paul Dalton on behalf of CDWL 

was communicated and the sale was eventually confirmed by Mr G countersigning 

what appears to be a pre-populated letter. 
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D.7.2 Contributory Negligence  
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D.8 The Individual Trustees and the liability of their Trustee Company successors in 

office 

 

D.8.1 Section 33 of the Pensions Act 1995 

 

                                            
23 Alexander v Perpetual Trustees (WA) Ltd [2004] HCA 7, (2004) 216 CLR 109 [104].  
24 Maruha Corpn v Amaltal Corpn Ltd [2007] NZSC 40, [2007] 3 NZLR 192 at [23], citing 
Standard Chartered Bank v Pakistan National Shipping Corpn [2002] UKHL 43, [2003] 1 
AC 959.  
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D.8.2 Exoneration Clauses under the Scheme documentation

 

 

 

 

 

 

                                            
25 It has also been acknowledged, in the Court of Appeal judgment of Robert Sofer v Swiss Independent 
Trustees SA [2020] EWCA Civ 699, that it is arguable that an indemnity must be subject to an implied term 
that it does not apply to any underlying transaction where the defendant has acted dishonestly. 
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“Subject to section 33 of the Pensions Act 1995, no Trustee shall be liable for 

the consequence of any mistake or forgetfulness whether of law or fact of the 

Trustees, their agents, employees or advisers or of any of them or for any 

maladministration or breach of duty or trust whether by commission or omission 

except to the extent that it is proved to have been made, given, done or omitted 

in personal conscious bad faith (or negligence in the case of a professional 

Trustee) by the Trustee sought to be made liable.” 

 

“No Member or any other person shall have any claim right or interest under the 

Scheme or any claim against the Provider or the Trustees in connection with 

the Scheme except under or in accordance with the provisions of this 

Establishing Deed. Neither the Provider nor the Trustees shall be personally 

liable for any acts or omissions not due to their own wilful neglect or default and, 

in particular, shall have no responsibility to or in respect of a Member in 

connection with investments made at the option or direction of that Member or 

any person authorised to exercise such option or make such direction on the 

Member’s behalf.” 

 

 

 

 

 

“…there is an irreducible core of obligations owed by the trustees to the beneficiaries 
and enforceable by them which is fundamental to the concept of a trust… The duty 
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of the trustees to perform the trusts honestly and in good faith for the benefit of the 
beneficiaries is the minimum necessary to give substance to the trusts…”  
 

 

“The trustee must be conscious that, in doing the act which is complained of or in 
omitting to do the act which it said he ought to have done, he is committing a breach 
of duty or is recklessly careless whether or not it is a breach of his duty or not… A 
trustee who is guilty of such conduct either consciously takes a risk that loss will 
result, or is recklessly indifferent whether it will or not.  If the risk eventuates he is 
personally liable.  But if he consciously takes the risk in good faith and with the best 
intentions, honestly believing that the risk is one which ought to be taken in the 
interests of the beneficiaries, there is no reason why he should not be protected by 
an exemption clause which excludes liability for wilful default.”  
 

 

 

“… in the context of the accessory liability principle acting dishonestly, or with a lack 

of probity, which is synonymous, means simply not acting as an honest person 

would in the circumstances. This is an objective standard.  At first sights this may 

seem surprising.  Honesty has a connotation of subjectivity as distinct from 

objectivity of negligence.  Honesty, indeed does have a strong subjective element 

in that it is a description of a type of conduct assessed in the light of what a person 

actually knew at the time, as distinct from what a reasonable person would have 

known or appreciated….However, these subjective characteristics of honesty do not 

mean that individuals are free to set their own standards of honesty in particular 
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circumstances.  The standard of what constitutes honest conduct is not 

subjective.  Honesty is not an optional scale with higher or lower values according 

to the moral standards of each individual.  If a person knowingly appropriates 

another’s property, he will not escape a finding of dishonesty simply because he 

sees nothing wrong in such behaviour.”  

 

 

“All investment involves risk. Imprudence is not dishonesty, although imprudence 

may be carried recklessly to lengths which call into question the honesty of the 

person making the decision.  This is especially so if the transaction serves another 

purpose in which that person has an interest of his own.  This type of risk is to be 

sharply distinguished from the case where a trustee, with or without the benefit of 

advice, is aware that a particular investment or application of trust property is outside 

his powers, but nevertheless he decides to proceed in the belief or hope that this 

will be beneficial to beneficiaries or, at least, not prejudicial to them.  He takes a risk 

that a clearly unauthorised transaction will not cause loss.  A risk of this nature is for 

the account of those who take it.  If the risk materialises and causes loss, those who 

knowingly took the risk will be accountable accordingly.”  

 

“I think it most unlikely that he would have intended this dictum to apply in a case 

where a solicitor-trustee’s perception of the interests of the beneficiaries was so 

unreasonable that no reasonable solicitor-trustee could have held such a belief”.   
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“It is now well established that dishonesty, in the context of civil liability, embraces 

both a subjective and an objective element. The well known statement on this issue 

is that of Lord Nicholls in Royal Brunei Airlines v Tan… The inter-relationship 

between the objective and subjective standards can produce both conceptual and 

practical difficulties.  I was referred, for example, to … Walker v Stones…”.  

 

 

 

 

 

“The test of dishonesty is as set out by Lord Nicholls in Royal Brunei Airlines Sdn Bhd 

v Tan and by Lord Hoffmann in Barlow Clowes: see para 62 above. When dishonesty 

is in question the fact-finding tribunal must first ascertain (subjectively) the actual 

state of the individual’s knowledge or belief as to the facts. The reasonableness or 

otherwise of his belief is a matter of evidence (often in practice determinative) going 

to whether he held the belief, but it is not an additional requirement that his belief 

must be reasonable; the question is whether it is genuinely held. When once his 

actual state of mind as to knowledge or belief as to facts is established, the question 

whether his conduct was honest or dishonest is to be determined by the fact-finder 

                                            
26 which acknowledged, at para 81, that there had been “twists and turns in the legal definition of 
dishonesty”, referring to the cases of Twinsectra Ltd v Yardley [2002] AC 164, Barlow Clowes v Eurotrust 
International Ltd [2006] 1 WLR 1476 and Abou-Rahma v Abacha [2006] EWCA Civ 1492.  
27 And confirmed in the case of Sofer v Swiss Independent Trustees SA [2019] 2071 (Ch) and subsequently 
in Robert Sofer v Swiss Independent Trustees SA [2020] EWCA Civ 699. 
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by applying the (objective) standards of ordinary decent people. There is no 

requirement that the defendant must appreciate that what he has done is, by those 

standards, dishonest.”  
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 I find that all these breaches were committed deliberately by both Individual Trustees 

and I also make the following findings about what each of them knew and believed at 

the time of making the investments: 
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 Given the state of mind of both Individual Trustees, I find that ordinary decent people 

would consider these actions dishonest. Ordinary decent people would not consider it 

to be honest conduct to knowingly invest other people’s pensions as part of a scheme 

that attempted to circumvent tax legislation, for the benefit of themselves and their own 

personal contacts at a cost to scheme members. Any participation whatsoever in such 

an initiative would ordinarily be considered improper and deceitful. In the 

circumstances, an honest person would have withdrawn from participating in any of 

these activities and warned members of the danger to their assets.  
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 Given Mr Kaigh’s actual knowledge and his intentional breaches of trust, I find that 

ordinary decent people would consider his conduct to be dishonest. He was 

advantaging himself and his own contacts at the expense of the funds for which he had 

fiduciary responsibilities. This came at a significant cost to the members. An honest 

person in the circumstances would not have made investments of this sort, but would 

instead have either sought independent, professional advice on a suitable and genuine 

investment prospect or withdrawn from the arrangement altogether.  

 The POD Estates Limited investment was made in respect of the Eleven Scheme by 

either of the Individual Trustees. I have already found that: 

 

 

 I find that these breaches were committed intentionally. I also note the following points 

about the state of mind of Mr McNally and/or Mr Kaigh as appropriate: 
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 Given Mr McNally’s and or Mr Kaigh’s knowledge of these matters, I consider that 

ordinary, decent people would consider that their conduct was dishonest. Making an 

investment designed to benefit themselves and/or their contacts (and therefore in a 

position of conflicting interests) at the expense of the Eleven Scheme’s members whom 

they owed fiduciary duties, would fall far below the standards of honesty that ordinary 

people would expect. Ordinary and decent people would have no involvement in an 

arrangement of this order and would have refused to make this investment altogether. 

 

 

 

 I find that these breaches were committed deliberately. I also note the following points 

about Mr Kaigh’s state of mind: 
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 I consider the investments in Tennyson therefore were intentionally made not for the 

benefit of Scheme members, but for Mr Kaigh’s own advantage and the advantage of 

a close network of contacts.   

 I find that ordinary, decent people would consider this conduct involved concealment 

of the true nature of the investments from those whose money was being invested and 

the accrual of secret benefits to Mr Kaigh and related parties. Decent and honest 

people would not have involved themselves in this form of deception and would have 

warned the Applicants about the danger to their pension funds and taken no further 

part in the relevant Scheme. 
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 As mentioned in paragraph 633.1 above, the findings about pension liberation are 

confined to Mr McNally and the Eleven Scheme only. The finding demonstrates 

carefully calculated conduct on Mr McNally’s part, and I find that he knowingly used 

Harper International Consultants Limited as a conduit for releasing funds to members 

early. I note that Harper International Consultants Limited, incorporated in Gibraltar, 

was used in an unusual arrangement as a holding company for land in Cumbria, 

England. I consider the explanation that has been provided for this, that is it was 

beneficial from a tax perspective, to be unconvincing. Instead, like certain other of the 

Gibraltar investments, I find Mr McNally intentionally invested in an offshore company 

to assist in hiding the balance of the funds which had not been liberated and paid to 

members. 

 

 I consider that ordinary and decent people would consider Mr McNally’s conduct 

dishonest. Mr McNally had fiduciary responsibilities to members. I find the true nature 

of the liberation arrangement was deliberately concealed from them, and the remaining 

assets intentionally put beyond their reach. Decent people would consider this conduct 

and the associated deception deeply dishonest behaviour. Honest people would simply 

not have acted this way and would not have played a part in the wider plan to hide the 

Eleven Scheme’s members’ assets. 

 Whilst it is possible that Mr Kaigh may have invested Gilbert Scheme funds in Harper 

International Consultants Limited for a similar purpose, I have not received direct 
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evidence of an ulterior purpose for this particular investment in his case. I will consider 

whether he acted reasonably in relation to Harper International Consultants at 

paragraph 670 below.  

 

 

 

 

 I consider that these breaches were made by Mr Kaigh intentionally. I also make the 

following findings about his state of mind at the time of investing: 

 

 

 Considering what Mr Kaigh knew and intended, I consider that ordinary and decent 

people would consider that he behaved dishonestly; deliberately selecting an offshore 

and illiquid investment as a device for liberating pension funds and avoiding repaying 

the balance falls far below the threshold of honesty. Ordinary and honest people would 

not have made these plans for other people’s pension funds and would have declined 

to consider this investment any further.  
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 I find that these breaches were deliberate and I also consider that Mr Kaigh intentionally 

selected a direct interest in registered land to perform the dual function of being a 

device for pension liberation and an illiquid asset to prevent any return of funds to 

members.  

 Given his state of mind at the time of investment, I consider that ordinary and decent 

people would consider this conduct dishonest. Mr Kaigh was in position of power over 

Mr G’s pension assets and he used this power for his own purposes and to avoid 

releasing funds to Mr G. 

Payment of administration fees 

 

 

 

                                            
28 Excluding investment duties for the balance of the investments, which I will consider further below. 
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 In the alternative, I will also consider the test set out in Fattal v Walbrook in the event 

that test is the correct one to determine whether the Individual Trustees acted 

dishonestly. I will consider this in relation to the breaches of trust and duty pertaining 

to the eight investments above and in relation to the payment of administration fees. In 

doing so, I will consider if the Individual Trustees acted in deliberate breach of trust and 

either: (a) knew, or were recklessly indifferent as to whether, the breaches were 

contrary to members’ interests; or (b) any genuine beliefs they held that what they did 

was in the best interests of the members were so unreasonable that no reasonable 

trustee could have held them. 

 The characterisation of the breaches pertaining to the eight investments, which I have 

set out above, clearly indicates carefully calculated conduct on the part of each 
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Individual Trustee. Each was engaged in a plan to incentivise prospective members 

with the immediate advance of funds and disburse the balance of the money 

transferred-in to their collaborators using the pretext of making investments, or 

discharging properly incurred administration fees. I have found the breaches of trust 

were an integral part of this conspiracy and therefore were committed deliberately. This 

satisfies the first element of the test.  

 The respondents have stated in their comments that the Trustees genuinely believed 

that they were acting in the best interests of the members by investing the pension 

funds in accordance with their written requests. Without any proper professional 

advice, I cannot see how the Individual Trustees could have supported their view that 

these transactions were in the members’ best financial interests. I have not seen that 

there were any conventional pension scheme investments offered to them. As such, 

any choice the Applicants had was illusory and I do not accept any argument against 

the Individual Trustees’ dishonesty that relies on the Applicant’s investment selection. 

Given the nature of the breaches which I have found and their characterisation, this 

assertion does not stand up to scrutiny. It is extremely likely that it was well known to 

the Individual Trustees that the breaches of trust were contrary to the members’ 

interests. Indeed, this was an obvious consequence of the financial advantage to 

themselves and their contacts that the Individual Trustees planned for, and which I 

have described in detail. Given that the Individual Trustees knew about the detriment 

to members arising from their deliberate breaches of trust and went on to act 

regardless, it is self-evident that they were also recklessly indifferent to the members’ 

interests. 
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 I have found above that eight of the Schemes’ investments were made in breach of 

trust and both Mr Kaigh and Mr McNally were acting dishonestly in this respect. There 

were of course several other investments in the Schemes made by the Individual 

Trustees, which are not covered directly in the above analysis, and which I will address 

in the following paragraphs. Whilst these investments had irregularities in common with 

the investments, set out above which were made in dishonest breach of trust, the 

evidence is not conclusive as to a finding of dishonesty in respect of these investments. 

 The effect of this does not mean that the Individual Trustees are exonerated in respect 

of their breaches of trust in relation to their investment duties, due to the operation of 

Section 33 of the 1995 Act (see paragraph 592, above). However, if they acted 

reasonably and it would be fair to excuse the Trustees from personal liability, having 

regard to all the circumstances of the case, then relief under s.61 of the Trustee Act 

1925 may be granted. 
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D.8.3 Section 61 of the Trustee Act 1925 

 

 



CAS-56320-R9K9 

130 
 

D.9 Accessory Liability 

 

 

 

 

 

 The Trustee Companies will primarily be liable for the breaches of duty and trust 

involved, unless exonerated under the terms of the trust. Trustee directors will generally 

be able to shelter behind the corporate veil in relation to any acts or omissions they 

carry out on behalf of a corporate trustee unless a director is found to be liable as a 

dishonest accessory to a breach of trust. Parties other than a trustee director can also 

act as a dishonest assistant. 

 The test for accessory liability was set out by Lord Nicholls in Royal Brunei v Tan as 

follows: 

“A liability in equity to make good resulting loss attaches to a person who dishonestly 

procures or assists in a breach of trust or fiduciary obligation.” 

 So, broadly: (1) there must be a breach of trust by the trustee of a trust, (2) the trustee 

director or other party must have procured or assisted in the breach of trust, and (3) 

the trustee director or other party must have acted dishonestly. 

2018 CDWL Loan Agreements and 2019 CBFS Loan Agreements 
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 I have already found that the 2018 CDWL Loan Agreements and the 2019 CBFS Loan 

Agreements (the latter consolidated previous lending between CBFS and the SHK 

Scheme and the Gilbert Scheme) which included sums representing Mr Y’s investment 

within the SHK Scheme and Mr G’s investment within the Gilbert Scheme, amounted 

to breaches of trust and investment duty (section D.4 above). 

 Although these agreements were not actually signed for or on behalf of the Trustee 

Companies, I infer from the way that they have been produced as evidence, and the 

representations from Brambles, that funds of the amounts in the agreements were lent 

to CDWL and CBFS, that the lending in question took place and the relevant Trustee 

Company is responsible for this. 

 Mr Kaigh was the sole trustee director of both Gilbert Trading and SHK Property 

Services and, absent any evidence to the contrary such as a power of attorney, was 

the only person with authority to effect the lending on their account. Assistance in this 

context means conduct which assists the commission of the breach of duty29 and must 

enable the breach by the trustee to be committed.30 Although Mr Kaigh was the only 

person who could assist the Trustee Companies in breach of trust, the lack of his 

signature on the loan agreements casts doubt on whether he actually did so and 

whether he assisted the Trustee Companies. 

 The relevant test to establish dishonesty is set out in Royal Brunei v Tan, summarised 

in HR & Ors v JAPT & Ors [1997] EWHC Ch 371: 

“It is Royal Brunei dishonest for a person, unless there is a very good and compelling 

reason, to participate in a transaction if he knows it involves a misapplication of trust 

assets to the detriment of beneficiaries or if he deliberately closes his eyes and ears 

or chooses deliberately not to ask questions so as to avoid his learning something he 

would rather not know and for him then to proceed regardless.” (paragraph 61) 

 As at 16 May 2018 when the 2018 CDWL Loan Agreements were dated, I found in 

Section D.8.2 above that Mr Kaigh had previously, as Individual Trustee, been 

instrumental in distributing the Schemes’ assets knowingly and dishonestly. It would 

have been reasonable for him to know: 

 

 

 Each of the three 2019 CBFS Loan Agreements stated “This facility consolidates all 

previous lending between the two parties. At the date of this agreement the balance of 

                                            
29 Madoff Securities International v Raven [2013] EWHC 3147 (Comm). 
30 Goldtrail Travel Ltd v Aydin [2014] EWHC 1587 (Ch). 
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the loan facility is £[X].” I have seen no preceding loan agreements between CBFS and 

either the SHK Scheme or the Gilbert Scheme. As at 8 October 2019 (the date of 

alleged execution), Mr Kaigh had already consciously been acting to disburse the 

Schemes’ assets amongst connected parties. It would have been reasonable for him 

to know: 

 

 

 I find that the facts, as set out above, give rise to considerable suspicion, but there is 

insufficient evidence relating to the steps Mr Kaigh took to assist the Trustee 

Companies and his actual knowledge and belief at the time (as opposed to what he 

reasonably should have known) to make a finding of dishonest assistance. 

Nevertheless, SHK Property Services and Gilbert Trading will be liable for the breach 

of investment duties involved, which, due to the operation of Section 33 of the 1995 

Act, they are not exonerated from. It is clear from this analysis that the investments 

were in no way reasonable to enter into meaning there is no prospect of relief under 

s.61 of the Trustee Act 1925.  

Transfer-in of One Islington Plaza shares 

 I have already found that the failure to review the investment in One Islington Plaza 

and, having discerned that it was wholly inappropriate for the purposes of Mr G’s funds 

in the Gilbert Scheme, to sell it, was in breach of trust and in default of statutory 

investment duties. It follows that Gilbert Trading as trustee is liable for this omission 

and the associated liability accruing to it, which due to the operation of Section 33 may 

not be exonerated. The omission to review the investment was also clearly 

unreasonable and there is no prospect of relief under s.61.  

 As a breach by omission, the failure on Mr Kaigh’s part to take any steps to conduct an 

investment review of this (or any) company is sufficient to confirm his assistance in the 

breach of trust. Indeed, he was the only natural person through whom Gilbert Trading 

as trustee could act. However, it is unclear whether Mr Kaigh turned his mind at all to 

this investment after its reception into the Gilbert Scheme from the Mapleleaf Scheme 

and whether this breach of trust carried any improper intentions. It may have been 

committed purely by omission, and on this basis, the evidence does not point to Mr 

Kaigh acting as a dishonest assistant. 
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Gilbert Scheme sale of investment and re-investment in CDWL 

 In relation to the November 2018 sale of the assets in Mr G’s pension fund, I found 

earlier in paragraph 574 above, that this was, on the balance of probabilities, an 

arrangement made deliberately to diminish Mr G’s claim to his full funds. Email 

correspondence with Brambles indicates that Glenn House, on behalf of Brambles, was 

liaising with Gilbert Trading as Trustee Company (whose representative I find, on the 

balance of probability, was most likely Mr Kaigh) in order to bring about this 

arrangement. The letter signed by Mr G, consenting to the sale, was addressed to the 

‘Trustees of the Gilbert Trading Pension Scheme’. It follows that both Brambles and Mr 

Kaigh assisted in this sale which resulted in the breaches of a diminution of fund assets 

(£96,459.45) and unauthorised reinvestment in CDWL (£60,000) totalling £156,459.45. 

 In relation to the 2018 sale of Mr G’s pension assets, I find Mr Kaigh knew he was 

eroding Mr G’s assets substantially. In light of this, I have not received a satisfactory 

explanation on why he permitted the sale to proceed. I find Mr Kaigh also knew that he 

was letting Mr Paul Dalton discount CBFS’s debt in relation to the Gilbert Scheme, and 

acquire the storage units at a discount, through CDWL as purchaser. Given the links 

between Mr Kaigh and Mr Dalton, set out above at paragraph 505ff., I find that Mr Kaigh 

was dishonestly arranging for Mr G’s assets to be misappropriated. I consider that 

Brambles, by virtue of Mr House’s knowledge and close involvement with Mr Kaigh, 

was cognisant of this arrangement; Brambles by its own admission was facilitating the 

sale with Gilbert Trading and CDWL. Brambles likely knew, and if not, at least 

deliberately closed its eyes and ears instead of raising further questions about the 

suspicious transaction. I find, therefore, that both Mr Kaigh and Brambles were acting 

as dishonest assistants in respect of this transaction.  

 Both Mr Kaigh and Brambles are liable to account in equity in respect of the breaches 

of trust by Gilbert Trading in relation to the 2018 sale of Mr G’s assets. As accessories, 

they are both jointly and severally liable with Gilbert Trading. None of the three parties 

has the benefit of the exoneration clause as exoneration clauses are ineffective in 

cases of dishonesty. Mr G never saw any further benefit of the £96,459.45 by which 

his investments fell in value, but he did receive further benefit from the £60,000 

reinvested in CDWL, of which I have taken account in the Directions and apportionment 

of liability.  

TMG Swansea investment 

 I have already found that the investment in TMG Swansea, made through the SHK 

Scheme, was made in breach of trust (see Section D.4 above). Given Mr Kaigh was 

operating as part of a network and the fact that TMG Swansea shared a director (Mr 

Stewart Day) with other unsuccessful Scheme investments, such as Mederco and 

Mederco (Huddersfield), the concern arises that the SHK Scheme funds were invested 

by SHK Property Services with the intention of distributing them throughout that 

network at the members’ expense. Whilst I consider this to be a possibility, there is not, 

in my view, sufficient evidence as to how this investment was made in order to discern 

the nature of Mr Kaigh’s assistance, or whether he was acting dishonestly in this case.  
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 Therefore, I consider that the liability falls to SHK Property Services only, as Trustee 

Company, and given the relevant breach of trust pertained to investment regulations, 

there is no question of exoneration due to the operation of Section 33 of the 1995 Act, 

and because of the manifestly unreasonable investment, there is no relief under s.61. 

Jurisdiction relating to trustee directors under the 1993 Act (constructive trustee) 

 I consider that Mr Kaigh as trustee director, when dishonestly assisting Gilbert Trading, 

falls within my jurisdiction as a person responsible for the management of the scheme 

(section 146(3) of the 1993 Act), through the doctrine of constructive trusteeship. This 

is described in the case of Williams v Central Bank of Nigeria [2014] UKSC 10. Their 

lordships considered that the phrase “constructive trustee” refers to two distinct 

concepts and I draw particular attention to the second concept as follows:  

“The first comprises persons who have lawfully assumed fiduciary obligations in 

relation to trust property, but without a formal appointment. They may be trustees de 

son tort, who without having been properly appointed, assume to act in the 

administration of the trusts as if they had been; or trustees under trusts implied from 

the common intention to be inferred from the conduct of the parties, but never formally 

created as such. These people can conveniently be called de facto trustees. They 

intended to act as trustees, and if the assets are not applied in accordance with the 

trust, equity will enforce the obligations that they have assumed by virtue of their 

status exactly as if they had been appointed by deed. Others, such as company 

directors, are by virtue of their status fiduciaries with very similar obligations.  

In its second meaning, the phrase “constructive trustee” refers to something 

else. It comprises persons who never assumed and never intended to assume 

the status of a trustee, whether formally or informally, but have exposed 

themselves to equitable remedies by virtue of their participation in the unlawful 

misapplication of trust assets. Either they have dishonestly assisted in a 

misapplication of the funds by the trustee, or they have received trust assets 

knowing that the transfer to them was a breach of trust. In either case, they may 

be required by equity to account as if they were trustees or fiduciaries, 

although they are not.” [my emphasis] 

 Their Lordships also referred to the statement made by Ungoed-Thomas J in Selangor 

United Rubber Estates Ltd v Craddock (No 3) [1968] 1 WLR 1555: 

“It is essential… to distinguish two very different kinds of so-called constructive 

trustees: (1) Those who, though not appointed trustees, take upon themselves to act 

as such and to possess and administer trust property for the beneficiaries, such as 

trustees de son tort. Distinguishing features for present purposes are (a) they do not 

claim to act in their own right but for the beneficiaries, and (b) their assumption to act 

is not of itself a ground of liability (save in the sense of course of liability to account 

and any failure in the duty so assumed), and so their status as trustee precedes the 

occurrence which may be the subject of claim against them. 
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(2) Those whom a court of equity will treat as trustees by reason of their action, 

of which complaint is made. Distinguishing features are (a) that such trustees 

claim to act in their own right and not for the beneficiaries, and (b) no 

trusteeship arises before, but only by reason of, the action complained of.” [my 

emphasis] 

 I found that Mr Kaigh procured and/or assisted Gilbert Trading’s breaches of trust and 

is therefore liable to account in equity as though he were a trustee. By the same token, 

he is treated as a trustee for the purposes of my jurisdiction. I see no apparent reason 

why the Trustee Companies were appointed as trustees other than perhaps as a shield 

for Mr Kaigh’s liability. Mr Kaigh has declined to offer any substantive explanation for 

his resignation and the appointment of the Trustee Companies, which he was able to 

execute as sole trustee and as their sole director and shareholder.  

Jurisdiction relating to an administrator as a dishonest assistant under the 1993 Act 

 Brambles also acted as a dishonest assistant in relation to Gilbert Trading. Brambles 

is within my jurisdiction as administrator of the Gilbert Scheme at all material times from 

the date of its appointment. 

D.10 Procedure 

 The Respondents have complained that they have been treated unfairly on a number 

of points relating to the investigation process, and that I have been conducting a biased 

investigation. 

Legal representation 

 Subsequent to the Oral Hearing, I issued a second preliminary decision on 1 July 2024, 

and provided all Parties the opportunity to comment on its content. Following its 

issuance, Brambles requested an extension to respond until 30 September 2024, 

referring to the need to instruct legal advisers. I agreed an extension until 20 August 

2024, which was reasonable in the circumstances.  Brambles reiterated that the 

respondents have not had sufficient time to get advice on the matter. The Respondents 

have had ample time to engage legal professionals to represent them. In this respect, 

I note: 

 

 

 

It does not therefore hold true that the Respondents have not had time to instruct legal 

representation or have otherwise been treated unfairly. 
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Conduct of investigation 

 Brambles has accused me of conducting a biased investigation in order to reach a pre-

determined outcome of dishonesty. Brambles’s sole director, Mr Glenn House, 

purportedly, including the other Respondents, have suggested I have an ulterior motive 

to try and secure compensation from the Fraud Compensation Fund (FCF) for the 

Applicants. They have said there are numerous instances of bias and say that the entire 

Determination cannot be relied on. 

 These accusations are firmly refuted. I am making my Determination from a careful 

assessment of the evidence submitted by the parties. I act impartially and decide 

disputes in accordance with established legal principles.31 Having done so, I expect my 

Directions to be complied with and redress paid by the Respondents, as set out, 

irrespective of whether any claim is to be made to the Fraud Compensation Fund. 

 Brambles has made specific assertions of bias which are demonstrably false. For 

example: 

 

 

Oral hearing 

 The Respondents queried my motivation for holding an Oral Hearing when I referred 

in my second preliminary decision to the potentiality for making findings of accessory 

liability in this investigation. Brambles doubted whether this reasoning was true and 

requested proof of it, dated prior to the Oral Hearing. 

 In the Notice of Hearing sent to the Respondents dated 28 September 2022 and 

therefore sent to the Respondents in advance of the Oral Hearing, I set out the list of 

issues which would be considered at the Oral Hearing. This set out in detail the matters 

to be covered at the Oral Hearing, and specifically set out the legal test for liability as 

a dishonest accessory to a breach of trust, as in Royal Brunei v Tan. Brambles has not 

alleged any particular disadvantage they consider the Respondents suffered as a result 

of being unaware of the purpose of the Oral Hearing, but due to the Notice of Hearing 

                                            
31 Arjo Wiggins v Ralph [2009] EWHC 3198 (Ch), Henderson v Stephenson Harwood [2005] Pens LR 209 
(para. 12); Hillsdown Holdings v Pensions Ombudsman [1997] 1 All ER 862, 899; Wakelin v Read [2000] 
PLR 319. 
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and List of Issues, any claim that they did not have notice about the intended content 

of the Oral Hearing is invalid. 

Scope of complaints 

 The Respondents have disputed the way that Ms Y, Mr S and Mr Y expanded their 

complaints to cover relevant parties to this dispute. They have stated the relevant 

Applicants did not do so independently and accused TPO of failing to be impartial and 

encouraging complaints against other parties. 

 It is clear from Ms Y’s, Mr S’s and Mr Y’s complaints and evidence that there was 

significant uncertainty and confusion as to what happened with their pension and who 

was responsible for the problems encountered in transferring or otherwise accessing 

it. These Applicants identified Brambles, their main point of contact, as the party at fault 

and their reason for complaining. Upon investigating, it was clear that the relevant 

Trustees were also answerable to the matters being complained of. Furthermore, the 

circumstances suggested that Brambles did not permit the Applicants access to the 

Trustees or identify the Trustees as proper respondents to the complaints, thus the 

Applicants were unlawfully prevented from identifying the correct Respondents. 

 I therefore put the prospect of including the relevant Trustees as parties to the 

Applicants, who confirmed their agreement to this. By their agreement, I consider the 

Trustees were validly added as parties to the complaints. The appropriateness of 

operating in this manner has been confirmed by the Court of Appeal, which has 

recognised the informality of my investigations and definition of the issues by the 

complaint and response. Indeed, Millett, LJ has confirmed my ability to extend the 

scope of a complaint, saying “I do not doubt that he can invite the complainant to add 

to his complaint, and may suggest new matters of defence to the other party, and so 

extend the scope of the enquiry.”32  

 I consider that it was wholly appropriate to ensure the investigation considered the role 

of all relevant parties and firmly reject the notion that these were improper steps to take 

or indicative of bias. 

Bundle and evidence 

 The Respondents said I have refused to read evidence relating to Mr G’s complaint, in 

particular considerable volumes of correspondence between Brambles and Mr G, and 

this is indicative of bias. 

 This issue originally arose shortly before the Oral Hearing, when Brambles requested 

that approximately 17,000 pages of correspondence (previously submitted in April 

2022) should be added to the hearing bundle. Having asked what points the 

Respondents were trying to make and whether Brambles could point out the relevant 

documents, Brambles replied they could not narrow down the documents and a one-

                                            
32 Hamar v French [1998] PLR 321 at para. [73]. 
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line justification was provided for submitting this documentation, suggesting that it 

might be necessary for Mr Long to be questioned about it. 

 In accordance with paragraph 9 of the Notice of Hearing dated 28 September 2022, I 

decided on 17 October 2022, replying to a request made on 14 October 2022, that the 

additional documents would not be taken into account for the purposes of the Oral 

Hearing. In any event, no issue arose practically as none of the Respondents nor Mr 

G attended the Oral Hearing, so no relevant questioning could have taken place in 

respect of the documents. 

 After the Oral Hearing, all correspondence has been reviewed on the papers, and any 

allegation of bias is firmly refuted. 
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E. Decision 
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33 This is the same address as Silver Gina Ltd, which was granted a sub-charge of a mortgage in relation to 
the land at Maryport, Cumbria, which Harper International Consultants Limited had acquired. See paragraph 
270 above. 
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“Where the Pensions Ombudsman makes a determination under this Part or under 

any corresponding legislation having effect in Northern Ireland, he may direct the 

trustees or managers of the scheme concerned to take, or refrain from taking, such 

steps as he may specify…” 
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E.4 Putting things right 
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 Plus, in each case, interest on the above sums at a rate of 8% per annum simple shall 

be paid from the date of this Determination to the date of payment. 

The Gilbert Scheme 

 Within 28 days of the date of the Determination: 
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 Interest on the above sums shall be paid at a rate of 8% per annum simple from the 

date of the Determination to the date of payment. 

All Schemes 

 In the case of all three of the Schemes, to prevent double recovery, after the sums 

above (plus applicable interest) have been paid into the relevant Scheme and held for 

the benefit of the members, Mr McNally, Mr Kaigh, the relevant Trustee Company 

and/or Brambles as appropriate shall be entitled to recover: 

 

 

 In relation to all the Applicants, and within 28 days of a written request being submitted 

following this Determination, the relevant Trustee Company will arrange for a transfer 

out of the relevant Scheme to any Applicant which wants it, in the following amounts, 

which represent the amounts transferred in, less any monies paid over to them: 
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F. Reporting to TPR 

 I have shared this Determination, and relevant documents referred to therein, with TPR.  

Anthony Arter CBE 

Deputy Pensions Ombudsman 

11 November 2024 
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Appendices 

Appendix 1 – Trust Deed extracts 

Extracts from the Establishing Deed of the Eleven Scheme 

 

THIS DEED is made the 23rd day of April Two Thousand and Twelve 

BETWEEN 

Eleven Property Limited … whose registered office is situated at 41 MAPLEDALE 

ROAD LIVERPOOL ENGLAND L18 5JE (The Provider”) [sic] 

AND 

Michael McNally of 41 MAPLEDALE ROAD LIVERPOOL ENGLAND L18 5JE (The 

Trustee) 

 

WHEREAS 

A. The Provider has determined to establish the Eleven Property Pension Scheme 

(“the Scheme”) with effect from this present date for the sole purpose of providing 

pensions and lump sum benefits under occupational pension arrangements made 

by individuals and individuals’ employers in accordance with the Eleven Property 

Pension Scheme Rules (“the Rules”) as may be amended from time to time. 

 

B. The Provider has determined that the individuals with a right to membership of 

the Scheme shall include all past, present or future officers and employees of the 

Provider and their immediate family members and another other person [sic] who 

the Provider shall consent to joining the Scheme. 

 

C. The Provider wishes to appoint the Trustee to be the first trustee of the Scheme. 

 

D. The Provider has determined that Commerce Resources Limited shall act as the 

first Scheme Administrator. 

 

NOW THIS DEED WITNESSES: 

3. The Provider establishes the Scheme under irrevocable trust on the terms set out 

in this Deed. 

4. The Provider appoints the Trustee as the first trustee of the Scheme. 

5. The Provider and the Trustee shall execute such documents, give such 

undertakings or take whatever other action as may from time to time be required in 

order to establish and maintain the status of the Scheme as a Registered Scheme 
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under Part 4 of the Finance Act 2004 and, if applicable, registration with The 

Pensions Regulator. 

6. The Rules form an integral part of this Deed. The definitions contained in the 

Rules apply for the construction of this Deed…  

… 

8. The person specified in Preamble D above shall be the first Scheme 

Administrator. 

9. The Scheme Administrator shall at all times be resident in the United Kingdom 

and shall be responsible for the management of the Scheme in accordance with this 

Deed. The Scheme Administrator will secure that the Scheme is in all respects 

managed in accordance this Deed [sic] and in a manner consistent with the Scheme 

being treated as a Registered Scheme.  

… 

12. The Scheme Administrator on behalf of the Trustee shall collect or arrange the 

collection of all such contributions or other amounts as are payable by each Member 

or by any other person in respect of each Member under the Rules or under any 

document issued under them and shall apply those contributions or other amounts 

in accordance with the Rules as the Trustee shall direct.  

13. The Trustee shall ensure that, in relation to each Arrangement of a Member, all 

contributions and other amounts paid by or in respect of the Member to the Scheme 

as permitted by the Rules are applied in accordance with the Arrangement and that, 

in the case of each and every Arrangement, a separate and clearly designated 

account is maintained in respect of each Member’s Fund under the Scheme. 

14. An option conferred on a Member in accordance with an Arrangement under the 

Scheme may be exercised only by giving notice – 

14.1. in writing to the Scheme Administrator at such address as is nominated by 

the Trustees for that purpose; or 

14.2. by such electronic means as may be approved by the Trustees for that 

purpose. 

 

15. All assets, investments, deposits and monies held for the purpose of the Scheme 

shall be in the legal ownership and under the control of the Trustees. However, the 

Trustees may, with the written consent of the Provider, place those assets, 

investments, deposits and monies in the name of or under the control of a body 

corporate as nominee. 

16. The Trustees shall have and be entitled to exercise all powers, rights and 

privileges necessary or proper to enable the Trustees to carry out all or any 

transaction, act, deed or matter arising under or in connection with the Scheme but 

the Trustees shall, subject to the restrictions contained in this Deed and any 

requirements of the Board of Revenue & Customs at the time, take into account any 
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specific written wishes of a Member (or of any person acting on a Member’s behalf 

with the Member’s prior written authorisation) as to the manner in which such 

Member’s Fund is invested. 

17. The Trustees may, with the consent of the Provider, engage in any lawful 

transaction not specifically authorised by the other provisions of this Deed which 

would, in the opinion of the Trustees, benefit the Scheme or any Arrangements 

under the Scheme. This is however subject to the status of the Scheme as a 

Registered Scheme under Part 4 of the Finance Act 2004 not being prejudiced, 

whether by reason of a breach of the requirements and restrictions concerning 

permitted investment issued by the Board of Revenue & Customs in respect of 

pension schemes or otherwise.  

… 

19. All the expenses of administration management and investment of the Scheme 

shall be charged to and paid out of the designated account(s) of the Members(s) in 

respect of whom such costs have been incurred. The Provider shall also have power 

to levy such further expenses as may be incurred in connection with the Scheme as 

it may, in its sole discretion, deem necessary. 

20. The Scheme Administrator may deduct from any payment made under the 

Scheme in respect of any person a sum equal to any tax for which the Scheme 

Administrator becomes liable as a result of that payment. 

21. No Member or any other person shall have any claim right or interest under the 

Scheme or any claim against the Provider or the Trustees in connection with the 

Scheme except under or in accordance with the provisions of this Establishing Deed. 

Neither the Provider nor the Trustees shall be personally liable for any acts or 

omissions not due to their own wilful neglect or default and, in particular, shall have 

no responsibility to or in respect of a Member in connection with investments made 

at the option or direction of that Member or any person authorised to exercise such 

option or make such direction on the Member’s behalf. 

22. In exercising any power or giving or withholding any consent under the 

provisions of this Establishing Deed, the Provider shall owe no duty to any Member 

or any other person in exercising such power or in giving or withholding such 

consent. 

… 

25. A trustee may resign subject to the written consent of the Provider. Any trustee 

may, by written instrument, be removed from the office by the Provider, unless that 

removal would leave no remaining trustees. The Provider or Trustees with the 

consent of the Provider may, by written instrument, appoint additional trustees or a 

new trustee in place of any trustee of the Scheme whose office has otherwise been 

vacated. 

… 
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EXECUTED AS A DEED on the day and year first above written. [23 April 2012] 
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Extracts from the Establishing Deed of the SHK Scheme 

 

Parties 

1 SHK PROPERTY SERVICES LIMITED… (in this deed called the 

‘Principal Employer’) 

2 SIMON HAMILTON KAIGH (in this deed called The ‘Trustees’) 

Recitals 

1 The Principal Employer wishes to establish a pension scheme to be 

known as THE SHK PROPERTY SERVICES PENSION SCHEME (in 

this deed called the ‘Scheme’) intended to qualify as a registered 

pension scheme for the purposes of Part 4 of The Finance Act 2004. 

2 The Trustees have agreed to be the Trustees of the Scheme. 

Operative provisions 

 

1 The principal Employer [sic] establishes the Scheme and appoints the 

Trustees as the first trustees of the Scheme. 

2 The Scheme shall be governed by the attached Rules, PROVIDED THAT: 

 … 

2.2 the power in Rule 4.1 (Appointment and Removal of Trustees) may be 

exercised by deed by the Principal Employer 

3 The provisions of this deed shall have effect from its date. [10 July 2012] 

 … 
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Extracts from the Establishing Deed of the Gilbert Scheme 

 

Parties 

1 GILBERT TRADING LIMITED … (in this deed called the ‘Principal 

Employer’) 

2 SIMON HAMILTON KAIGH (in this deed called the ‘Trustees’) 

Recitals 

1 The Principal Employer wishes to establish a pension scheme to be 

known as THE GILBERT TRADING PENSION SCHEME (in this deed 

called the ‘Scheme [sic]) intended to qualify as a registered pension 

scheme for the purposes of Part 4 of The Finance Act 2004. 

2 The Trustees have agreed to be the Trustees of the Scheme. 

Operative provisions 

 

1 The Principal Employer establishes the Scheme and appoints the 

Trustees as the first Trustees of the Scheme. 

2 The Scheme shall be governed by the attached Rules, PROVIDED THAT: 

 … 

2.2 The power in Rule 4.1 (Appointment and Removal of Trustees) may be 

exercised by deed by the Principal Employer. 

3 The provisions of this deed shall have effect from its date. [10 July 2012] 

 … 
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Appendix 2 

Extracts from the Eleven Scheme Rules, SHK Scheme Rules and Gilbert Scheme 

Rules (which are identical unless otherwise stated) 

 

“1 Interpretation 

1.1… 

"Fund" means all contributions, gifts and transfer payments made to and 

received by the Scheme and any other monies, investments, policies, property 

or other sums or assets for the time being held by the Trustees upon the trusts 

of the Scheme. The allocation of any part of the Fund to any Individual Fund or 

to the General Fund shall be notional and for the purpose of calculating benefits 

only. 

"General Fund" means any part of the Fund which is not an Individual Fund. 

 … 

"Individual Fund" in relation to a Member or Dependant means that part of the 

Fund which the Trustees determine is attributable to him having regard to:   

(i) (in the case of a Member only) any contributions made by him and by 

any other person in respect of him;   

(ii) (in the case of a Member only) any reduction agreed with the Member as 

necessary to obtain Enhanced Protection;  

(iii) (in the case of a Dependant only) any part of the Individual Fund of a 

Member designated as available for the provision of income withdrawal 

in accordance with the Rules following the death of that Member;   

(iv) any transfers made to the Scheme in respect of him;   

(v) any allocation or reallocation of any part of the Fund in accordance with 

the Rules;   

(vi) any pension credit or pension debit applicable to him;   

(vii) any income, gains or losses (whether realised or not), fees, costs and 

expenses borne by the Fund and any actual or prospective liabilities of 

the Trustees (other than liabilities to pay Benefits) or of the Scheme 

Administrator attributable to the Fund.   

The Trustees may for this purpose determine that a specific asset of the 

Fund, or a specific proportion thereof, shall be attributed to a specific 

Individual Fund (either for a fixed period or indefinitely) and may vary or 
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revoke any such determination, but in each case only with the consent of 

any person whose Individual Fund is affected.   

… 

 

2 Constitution of Scheme and Fund 

2.1 The Scheme is governed by the trusts, powers and provisions 

contained in the Rules. The Trustees hold the Fund upon 

irrevocable trusts and with and subject to the powers contained in 

the Rules and may do anything expedient or necessary for the 

support and maintenance of the Fund and for the benefit of the 

Members and those claiming under them.   

 

… 

5 Trustees: Powers, duties and discretions: 

5.1 The Trustees are granted all the powers, rights, privileges and 

discretions they require for the proper implementation of the 

Scheme, including the performance of all duties imposed on them 

by law. 

5.2 The Trustees shall not be required to consult, or act upon the 

wishes of, Beneficiaries and section 11(1) of the Trusts of Land 

and Appointment of Trustees Act 1996 shall not apply to the 

Scheme. 

 … 

5.4 The Trustees have power:  

5.4.1 to employ and to remunerate any agent or agents (including any 

of themselves or one or more of the Participating Employers) in 

the transaction of any business of the Scheme including the 

payment of Benefits;  

5.4.2 to appoint and obtain the advice of any actuary, solicitor, 

accountant, auditor or other adviser upon such terms as to duties 

and remuneration as they think fit; 

5.4.3 to appoint and to remove (or to arrange for the appointment and 

removal of) any clerical or executive officers or staff as they 

consider desirable and to utilise the services of any officers or 

staff as any of the Participating Employers may make available 

for this purpose; 
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5.4.4 to appoint an investment manager or investment managers in 

relation to the whole or any part of the Fund;  

5.4.5 to accept for the purposes of the Scheme or renounce any gifts, 

donations or bequests.  

5.4.6 to pay fees and commissions to introducers or other 

intermediaries, financial or otherwise, on such terms as the 

Trustees think fit. 

 … 

5.6 The Trustees have full powers of investment and application of 

any monies and other assets which form part of the Fund 

including all such powers which they could exercise if they were 

absolutely and beneficially entitled to the Fund. In particular and 

without prejudice to the generality of the foregoing the Trustees 

may invest or apply all or any part of the Fund in any part of the 

world: 

… 

5.7 The Trustees may lend monies to any person upon such security 

and subject to such terms as they consider fit. 

… 

6 Trustees: Liability, indemnity and remuneration 

6.1 The duty of care under section 1 of the Trustee Act 2000 shall 

not apply to any Trustee in relation to the Scheme. 

6.2 Subject to section 33 of the Pensions Act 1995, no Trustee shall 

be liable for the consequence of any mistake or forgetfulness 

whether of law or fact of the Trustees, their agents, employees or 

advisers or any of them or for any maladministration or breach of 

duty or trust whether by commission or omission except to the 

extent that it is proved to have been made, given, done or omitted 

in personal conscious bad faith (or negligence in the case of a 

professional Trustee) by the Trustee sought to be made liable. 

6.3 The Trustees shall, to the extent permitted by section 256 of the 

Pensions Act 2004, be indemnified out of the Fund against any 

losses, liabilities, costs, charges or expenses or other amounts 

any of them may suffer or incur as a Trustee in connection with: 

6.3.1 any proceedings brought in order to comply, or procure 

compliance by any Trustee or Beneficiary or other person, with 
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any obligation imposed by law or by this deed or any agreement 

made under it; 

6.3.2 any proceedings brought by or on behalf of a Beneficiary; 

6.3.3 any other proceedings; 

6.3.4 any liability to tax or other imposition of any kind in respect of any 

payment to be made to or in respect of a Beneficiary; 

6.3.5 the execution of the trusts of the Scheme except to the extent 

that such amounts: 

6.3.6 are recoverable by the Trustees under any policy of insurance 

and would not be recoverable but for this exception, or 

6.3.7 are suffered or incurred as a result of the personal conscious bad 

faith (or negligence in the case of a professional Trustee) of the 

Trustee concerned. 

 … 

6.8 In this Rule 6: 

6.8.1 references to Trustee(s) shall be taken to include any former 

Trustee and any present or former officer of a present or former 

corporate Trustee; 

6.8.2 references to proceedings shall be taken to include any 

investigation by the Pensions Ombudsman and any other form of 

action, proceeding or claim. 

 

18 Multiple Individual Funds 

18.1 The Trustees may at any time treat any existing part of a 

Member's Individual Fund or any new contribution in respect of 

a Member as if it were a separate Individual Fund, in which case 

it: 

18.1.1 shall constitute a separate Individual Fund for the purposes of 

the Rules (including without limitation this Rule 18.1); but 

18.1.2 shall not constitute a separate arrangement for the purposes of 

the Act unless the Member and Trustees expressly agree. 

 

19 Benefits for Member 
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19.1 Any Uncrystallised Fund of a Member shall: 

19.1.1 be applied to pay a pension commencement lump sum in 

accordance with Rule [21]1; and 

19.1.2 (as to any remainder) become designated as available for the 

provision of unsecured pension in accordance with Rule 22 on 

the day before the Member's 75th birthday or on such earlier 

date as the Member may select, being not earlier than the 

earliest date on which: 

19.1.3 the Member reaches his normal minimum pension age (or any 

protected pension age); or 

19.1.4 the ill-health condition is met. 

1 The number 21 is included in the Eleven Scheme Rules and the Gilbert 

Scheme Rules, and appears to have been omitted by mistake in the SHK 

Scheme Rules. 
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Appendix 3 

Pension Max Questions & Answers document 

“1. What is Pension-Max? 

Pension-Max is a facility whereby you maximise the value of your pension by firstly 

buying property (which could be residential or commercial) or a plot of land (usually 

for development) at a discount and then selling it to your pension scheme at the full 

market valuation. 

2. Is this a way of getting money out of my pension? 

No, your pension remains fully invested at all times. 

3. What happens to the margin between the open market valuation and the original 

purchase price (i.e. the profit)? 

After payment of costs (such as legal and other professional fees, stamp duty etc) 

the remaining profit is shared between the people who source the land, provide the 

finance to purchase it and the investors such as yourself. 

4. How much will I make (the gain)? 

Approximately 20% of the value of your pension. 

5. Does this have to go into my pension? 

No. It is yours to do with as you wish. 

… 

9. Who values the property or land? 

A RICS (Royal Institution of Chartered Surveyors) valuer. This ensure that the 

pension does not pay greater than open market value for the land. HM Revenue & 

Customs insist that a pension should not purchase an asset at greater than market 

value and so this criteria is clearly adhered to. 

10. How does my pension buy the property or land? 

It is transferred to an occupational pension scheme which then arranges purchase of 

the properties. Investors should seek independent financial advice as to whether the 

transfer is suitable to their needs and as to whether they will lose any guaranteed 

benefits by doing so. 

11. What does the occupational pension scheme charge? 

£500+VAT per year per member (figures correct as at 2012). 

… 

16. How do I find out more about the investment I will be investing in? 
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An Information Memorandum or similar document will be made available to all 

investors for each proposed investment. This will detail the specifics of the property 

or land being purchased and the potential for rent or development. Development 

costs and building strategy will also be outlined where appropriate. 

… 

Pension-Max is a trading style of Property Reward Ltd. 

Suite 31, Don House, 30-38 Main Street, Gibraltar. Company Number 108318. 

Property investments of this type are not regulated by the Financial Conduct 

Authority. Property Reward Ltd is not authorised by the Financial Conduct Authority. 

Property Reward Ltd is not able to give you financial advice. If you require advice we 

recommend you speak to a suitably qualified financial adviser.” 
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Appendix 4 

Extracts including from Application Forms and Member-Directed Investment Forms 

Ms Y 

The Application Form signed on 26 February 2013 included the following wording: 

“I understand that the Trustees of the Scheme shall have the right to make all investment 

decisions relating to the sale and purchase of the investments forming part of the Scheme. 

I understand that I have the right to request that the Trustees invest the funds held on my 

behalf in accordance with my instructions but that such requests shall not be binding on the 

Trustees. I agree to hold the Trustees fully indemnified against any claim in respect of any 

investment decisions.” 

The member-directed investment form dated 1 May 2013 included the following wording:  

“INVESTMENT DETAILS (DECLARATION) 

I can confirm that I instruct and authorise the trustees of The Eleven Property Pension 

Scheme to use £18,169.19 of the funds held in the bank account of The Eleven Property 

Pension Scheme to purchase the 250 year leases on the following self-storage units situated 

on the west side of Bahama Road, Haydock, St Helens: 

 Unit ‘[X.23]’ – 100 sq 

ft 

Purchase price: £15,000 Ground rent: £200.00 p/a Service charge: £195.00 p/a 

 

*Legal fees of £164.89 (including VAT) will be incurred by the pension scheme in relation to the purchase of the above 

units and ground rent and service charges will be paid to cover one year in advance. Total funds invested in these units 

will be £15,559.89. 

A 33.13% shareholding in the following unit: 

 Unit ‘[Y.24]’ – 25 sq ft Purchase price: £3,725.00 Ground rent: £50.00 p/a Service charge: £48.75 p/a. 

 

*Legal fees and disbursements of £73.47 (including VAT) will be incurred by the pension scheme in relation to the 

purchase of the above units and ground rent and service charges will be paid to cover one year in advance. The 

contribution of my pension funds towards the purchase of the above units equates to £1,221 (31.33% of £3,897.22) 

A 8.98% shareholding in the following unit: 

 Unit ‘[X.16]’ – 100 sq 

ft 

Purchase price: £14,900 Ground rent: £200.00 p/a Service charge: £195.00 p/a. 

 

*Legal fees and disbursements of £164.89 (including VAT) will be incurred by the pension scheme in relation to the 

purchase of the above units and ground rent and service charges will be paid to cover one year in advance. The 

contribution of my pension funds towards the purchase of the above units equates to £1,338.30 (8.98% of £15,459.89) 
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Prior to the purchase, I will have personally acquired unit ‘[X.23]’ and therefore my 

pension fund will purchase the storage units from me personally. 

The investment amount detailed above represents a proportion of the £21,161.81 

transferred into the scheme from my previous pension providers and is specifically 

attributable to my pension benefits held within the scheme. £2,992.62 will be set aside to 

cover additional costs such as annual scheme administration fees. 

I acknowledge that the value of my pension will be reflected in the performance of the above 

storage units and that the investment may be tied up for several years if I am unable to find 

a buyer for the units. I can confirm that I have received no financial advice or investment 

guidance from the trustees of the scheme. I accept that it is my own responsibility to seek 

guidance from a suitably qualified professional such as a financial adviser as to whether this 

investment is suitable to my future needs.” 
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Mr S 

The member-directed investment form dated 24 November 2012 included the following 

wording:  

INVESTMENT DETAILS (DECLARATION) 

I can confirm that I instruct and authorise the trustees of The Eleven Property Pension 

Scheme to use £13,189 of the funds held in the bank account of The Eleven Property 

Pension Scheme to purchase the following: 

‘The beneficial interest in ordinary shares to the value of £13,189 in HARPER 

INTERNATIONAL CONSULTANTS LIMITED, a company based in Gibraltar. This 

company has purchased a vacant plot of land in Maryport, Cumbria. The land has 

planning permission for a 66 bedroom residential care-home. Details of the financials 

involved in the proposed build-out are contained in the Information Memorandum, 

which I have read. I am a beneficial owner of shares in this company and my pension 

funds will be used to purchase the shares from myself and the other beneficial 

owners.’ 

I hereby acknowledge that my pension fund will purchase the beneficial interest in 

shares in Harper International Consultants Limited. The fund will purchase both 

Ordinary shares and Preference shares in the ratio of approx. 5 Ordinary shares to 

every 4 Preference shares. The Preference shares will hold priority with regards to 

any capital held within the Company in respect of liquidation, along with the payment 

of any dividends distributed by the Company.  

The investment amount detailed above represents a proportion of the £16,189.77 

transferred into the scheme from my previous pension providers and is specifically 

attributable to my pension benefits held within the scheme. The remaining £3,000.77 will be 

set aside to cover additional costs such as annual scheme administration fees. 

I acknowledge that the value of my pension will be reflected in the performance of the above 

asset and that the investment may be tied up for several years whilst the build and sale of 

units takes place. I can confirm that I have received no financial advice or investment 

guidance from the trustees of the scheme. I accept that it is my own responsibility to seek 

guidance from a suitably qualified professional such as a financial adviser as to whether this 

investment is suitable to my needs.” 
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Mr E 

The Application Form signed on 18 September 2013 included the following wording: 

“I understand that the Trustees of the Scheme shall have the right to make all investment 

decisions relating to the sale and purchase of the investments forming part of the Scheme. 

I understand that I have the right to request that the Trustees invest the funds held on my 

behalf in accordance with my instructions but that such requests shall not be binding on the 

Trustees. I agree to hold the Trustees fully indemnified against any claim in respect of any 

investment decisions.” 

The investment instruction letter dated 21 August 2014 sent to me included the following 

wording:  

“I can confirm that I instruct and authorise the trustees of the SHK Property Services Pension 

Scheme to invest £21,389.44 of the funds held in the bank account of the SHK Property 

Services Pension Scheme by purchasing the following: 

[NUMBER.1] Ordinary Shares in GBT Partnership Ltd (company number 07213327) at 

£[PRICE.1] per share*. 

*This transaction will incur Stamp Duty of £110.00 

The total cost of shares is £21,279.44. 

 

£24,387.69 was transferred into the scheme from my previous pension provider(s). The 

above investment will be paid for using these pension benefits held within the scheme. 

£2,998.25 will be set aside to cover additional costs such as annual scheme administration 

fees.  

I acknowledge that the value of my pension will be reflected in the performance of the asset 

and that the investment may be tied up for several years. I can confirm that I have received 

no financial advice or investment guidance from the trustees of the scheme. I accept that, if 

required, it is my own responsibility to seek guidance from a suitably qualified professional 

such as a financial adviser as to whether this investment is suitable to my needs.” 
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Mr Y 

The investment instruction letter dated 19 September 2013 sent to me included the following 

wording:  

“I acknowledge that the value of my pension will be reflected in the performance of the above 

office units and Capital Bridging Finance Solutions Limited and that part of the investment 

may be tied up for several years if I am unable to find a buyer for the office units. I can 

confirm that I have received no financial advice or investment guidance from the trustees of 

the scheme. I accept that it is my own responsibility to seek guidance from a suitably 

qualified professional such as a financial adviser as to whether this investment is suitable to 

my future needs.” 
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Mr G 

The Application Form signed on 9 March 2013 included the following wording: 

“I understand that the Trustees of the Scheme shall have the right to make all investment 

decisions relating to the sale and purchase of the investments forming part of the Scheme. 

I understand that I have the right to request that the Trustees invest the funds held on my 

behalf in accordance with my instructions but that such requests shall not be binding on the 

Trustees. I agree to hold the Trustees fully indemnified against any claim in respect of any 

investment decisions.” 

One of four member-directed investment forms, this one dated 1 May 2013, sent to me 

included the following wording:  

“INVESTMENT DETAILS (DECLARATION) 

I can confirm that I instruct and authorise the trustees of the Gilbert Trading Pension Scheme 

to use £77,799.45 of the funds held in the bank account of the Gilbert Trading Pension 

Scheme to purchase the 250 year leases on the following self-storage units situated on the 

west side of Bahama Road, Haydock, St Helens: 

 

 

 Unit ‘[Z.19]’ – 100 sq ft Purchase price: £15000.00 Ground rent: £200.00 p/a Service charge: £195.00 p/a 

 Unit ‘[Z.20]’ – 100 sq ft Purchase price: £15000.00 Ground rent: £200.00 p/a Service charge: £195.00 p/a 

 Unit ‘[Z.21]’ – 100 sq ft Purchase price: £15000.00 Ground rent: £200.00 p/a Service charge: £195.00 p/a 

 Unit ‘[Z.22]’ – 100 sq ft Purchase price: £15000.00 Ground rent: £200.00 p/a Service charge: £195.00 p/a 

 Unit ‘[Z.51]’ – 100 sq ft Purchase price: £15000.00 Ground rent: £200.00 p/a Service charge: £195.00 p/a 

 

*Legal fees of £824.25 (including VAT) will be incurred by the pension scheme in relation to the purchase of the above 

units and ground rent and service charges will be paid to cover one year in advance. Total funds invested in these units 

will be £77.799.45. 

 

 

Prior to the purchase, I will have personally acquired units ‘[Z.19]’, ‘[Z.20]’, ‘[Z.21]’, 

‘[Z.22]’ & ‘[Z.51]’ and therefore my pension fund will purchase the storage units from 

me personally. 

 

The investment amount detailed above represents a proportion of the £145,039.96 

transferred into the scheme from my previous pension providers and is specifically 
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attributable to my pension benefits held within the scheme. £3,000.00 will be set aside to 

cover additional costs such as annual scheme administration fees. The remainder of my 

funds will be invested at a later date. 

I acknowledge that the value of my pension will be reflected in the performance of the above 

storage units and that the investment may be tied up for several years if I am unable to find 

a buyer for the units. I can confirm that I have received no financial advice or investment 

guidance from the trustees of the scheme. I accept that it is my own responsibility to seek 

guidance from a suitably qualified professional such as a financial adviser as to whether this 

investment is suitable to my future needs.” 

There are three other forms pertaining to different investments which included similar 

acknowledgments and confirmations. 
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The ‘Restricted Investor Statement’ dated 2 November 2015 and signed by Mr G included 

the following wording: 

2nd November 2015 

“Restricted Investor Statement 

I make this statement so that I can receive promotional communications relating to non-

readily realisable securities as a restricted investor. I declare that I qualify as a restricted 

investor because: 

(a) In the twelve months preceding the date below, I have not invested more than 

10% of my net assets in non-readily realisable securities; and 

(b) I undertake that in the twelve months following the date below, I will not invest 

more than 10% of my net assets in non-readily realisable securities. 

Net assets for these purposes do not include: 

(a) The property that is my primary residence or any money raised through a loan 

secured on property; 

(b) Any rights of mine under a qualifying contract of insurance; or 

(c) Any benefits (in the form of pensions or otherwise) which are payable on the 

termination of my service or on my death or retirement and to which I am (or 

my dependants are), or may be entitled. 

I accept that the investments to which the promotions will relate may expose me to a 

significant risk of losing all of the money invested or other property invested. I am aware 

that it is open to me to seek advice from an authorised person who specialises in advising 

on non-readily realisable securities. 

Signature:  

 

[SIGNATURE] 
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Appendix 5 

Companies operating (or have operated) from 3TC House 

 

Company Directors 

SHK Property Services Limited Simon Hamilton Kaigh 

Eleven Property Limited Simon Hamilton Kaigh, Michael McNally 

Gilbert Trading Limited Simon Hamilton Kaigh 

FIG Investments Limited Simon Hamilton Kaigh 

DNAL Investments Limited Michael McNally, Gary Quillan 

23 Administration Limited William Ross-Jones, Paul Dalton 

Capital Innovative Finance Limited Paul Dalton, Mark Roberts 

Capital Secured Finance Solutions 

Limited Paul Dalton, Mark Roberts 

Silvertree Investments Limited Robert John Metcalfe, William Ross-Jones 

Franklin International E&W David Hemsley 

JVC Developments Limited Simon Kim Williams 

SPH Ventures Limited Gary Quillan 

YUR Investments Limited Gary Quillan 

BER Investments Limited Gary Quillan, Ben Roberts 

Accelerated Bridging Finance Limited Mark Roberts, Gary Quillan 

Mapleleaf Enterprises Limited Robert John Metcalfe, William Ross-Jones 

Goldline Investments Limited Mark Roberts 

D H Administration Limited David Hemsley 

Swift Commercial Finance Limited Paul Dalton, William Ross-Jones 

Capital Developments (Middlesbrough) 

Limited Mark Roberts, Gary Quillan 

Donnelly International Limited Mark Roberts, David Hemsley 
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Appendix 6 

Administration Agreement 

Brambles has provided the written administration agreement which was identical (except for 

the name) for all three Schemes. The full agreement is set out below. 

 

“BRAMBLES ADMINISTRATION LTD SCHEDULE OF SERVICES AND FEES 

SCHEME NAME: [SCHEME NAME] 

Services 

Brambles Administration Limited shall provide the following services: 

1. Assistance with the establishment of the scheme including registration with HMRC 

and the Pensions Regulator. 

2. Maintain records based on information supplied by the Trustees. 

3. Produce annual member statements. 

4. Completion of annual returns to HMRC and the Pensions Regulator as required. 

5. Provide day to day administration support including dealing with correspondence by 

post, email and telephone. 

6. Deal with transfers into and out of the scheme as required. 

Fees 

The Trustees shall pay fees to Brambles Administration Ltd of £500.00 per annum per 

member. Brambles Administration Ltd reserves the right to increase the fees each year in 

line with the increase in the Retail Price Index. 

Termination 

This agreement may be terminated by either party upon provision of 30 days written notice.” 
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