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Ombudsman’s Determination 

Applicant Mr D  

Scheme  Curtis Banks self-invested personal pension (the SIPP)  

Respondents Aviva, Curtis Banks Group Plc (Curtis Banks)  

Outcome  

 

Complaint summary  

 Mr D contends that Friends Life and Curtis Banks were negligent in the administration 

of his SIPP. They failed to act when the tenant occupying the property, held in his 

SIPP, defaulted, causing him a financial loss. 

 Mr D says that Curtis Banks charged administration fees of £2,148 but did not carry 

out any work. 

Background information, including submissions from the parties 

 Mr D’s ex-Winterthur Life SIPP was subsequently managed by Capita on behalf of 

Friends Life, part of the Aviva Group. 

 In 2007 Mr D and his former business associate, Mr S, (the Tenants), began trading 

as [ABC Solicitors] (the Partnership). They separately purchased adjacent properties 

to use as offices for their business (the Property). 
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“The TENANT hereby COVENANTS with the Landlord as follows [original 

emphasis]: 

 “3.1 Rent  

The Tenant will pay to the Landlord the Rent and Additional Rents on the days 

and times and in the manner set out in this lease for payment of those sums 

without any deduction or set off whatsoever.  

3.2 Outgoings  

The Tenant will bear pay and discharge all existing and future Impositions 

assessed, charged or imposed on the Property except for Impositions payable 

by the Landlord (other than VAT) occasioned by receipt of the rents under this 

Lease or by any dealing with its reversionary interest.”  

 

 

 

“Without prejudice to any other remedy of the Landlord all rents and other 

sums which become due from the Tenant under the terms of this Lease shall 

in default of payment be recoverable either as rent in arrears or by action as 

the Landlord may from time to time decide.”  
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“This order will remain in force until it is varied or discharged by a further order 

of this court.” 
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“The issuing of rent demands is covered by the annual property fee. Where 

the tenant fails to pay the rent demand and we have exhausted our internal 

rent chasing process, … 

We may instruct solicitors to act on our behalf. Solicitors must be instructed 

where the rent arrears are attached to a connected tenant to protect your 

Pension Scheme [original emphasis] and us from HMRC penalties…Any 

solicitors costs charged as a result of the rent arrears process… will be 

payable from your Pension Scheme and where possible, recharged to the 

tenant.” 
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 On 4 May 2017, Curtis Banks’ Property Management Team sent a rent demand to Mr 

D’s home address. He was asked to settle £54,573, in full, within seven days. The 

letter said: 

“Under the terms of your Lease, rent is due in advance of the designated 

payment dates whether formally demanded or not. 

Failure to pay this amount by the stated deadline may result in solicitors being 

instructed to pursue the total debt, without any further notification to you, and 

at a cost to be borne by you as stipulated in the conditions of the Lease. 

Should you wish to put forward a payment proposal, we will need this in 

writing by the stated deadline so that it can be given consideration for 

approval.” 

 

“…From your email dated 28 April 2017, we understand that you are 

considering the sale proposal of [property 1 and property 2], in order to realise 

the value of the SIPP asset without performing the building works to divide up 

the property into separate properties… 

We believe we are now in a position to put forward the final proposal in 

relation to the Property…” 
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• It is a straightforward process to bring about a forfeiture of a commercial lease. If 

Curtis Banks and Friends Life had forfeited the lease, as he had directed, the 

Property could have been sold or rented to new tenants on commercial terms. This 

would have benefited both SIPPs. 

 

• The circumstances that led to him leaving the Partnership is immaterial. Mr S 

continued using both buildings and paid rent for two years. Consequently, Mr S 

confirmed liability for the rent. It was also accepted that Mr S was liable because he 

was sent a rent demand. 

 

• He had refused to consider a sale and an assignment of the lease to a new tenant  

because of the litigation between himself and Mr S.  

 

• The Restraint Order, which was eventually lifted in 2015, meant that he could not 

dispose of his pension assets at the time. 

 

• A deal was negotiated with Friends Life’s legal advisers. However, he does not 

know whether Mr S signed the agreement to clear the arrears and continue paying 

the rent. 
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• His persistent attempts to get Friends Life, and then Curtis Banks, to evict Mr S 

were ignored. Mr S was allowed to continue trading from the Property, based on the 

original joint lease, without paying any rent.  

 

• He emailed Capita/Friends Life on 23 separate occasions. He was rarely responded 

to. When he contacted their legal advisers, he was told that they were taking 

instructions from their client. 

 

• Apart from the notices served by Friends Life’s legal advisers [in 2014], he was not 

served with any notice, or asked to pay any invoice for rent even though his home 

address and email address were held on file.  

 

• As Friends Life had already instructed solicitors, he questions Curtis Bank’s rent 

recovery process and the delay in appointing a property manager. 

 

• He also questions who was responsible for collecting the rent once it remained 

outstanding? This is because Curtis Banks claims that it does not issue rent 

demands. 

 

• Curtis Banks threatened him with legal action to recover the rent that was due to his 

SIPP. However, he did not make any payments and could not afford to do so. 

 

• He did not agree to separate the Property due to the costs involved. The properties 

were ‘knocked through’ on two levels and in the cellars. Consequently, the cost 

would have been considerable. In any case, it would have been subject to listed 

building consent. 

 

 

• Mr D considered that he ceased to be responsible for the rent as he was removed 

from the Partnership. However, he remained individually and jointly legally liable for 

the rent whether demanded or otherwise. 

 

• The leases were in the Tenant’s personal names. Consequently, the breakdown in 

the Partnership is immaterial as the liability for the rent is “joint and several” on both 

premises. There was no implied assignment of the lease to Mr S. 

 

• Curtis Banks inherited the situation when it took over the administration from 

Friends Life. Despite Curtis Banks’ efforts to find a mutually agreeable solution, 

there continued to be a dispute between the Tenants regarding the outstanding 

rent.  
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• The dispute stems from Mr D’s criminal activity for which he was imprisoned. The 

Partnership was required to pay clients who had lost money. Mr S refused to pay 

the rent due on property 2 because of the losses suffered by the business. 

 

• Mr D’s actions, in taking money from the Partnership, and his subsequent 

sentencing, brought the Partnership into disrepute. It made it less likely that Mr S 

could fund all the rental arrears by himself. 

 

• Curtis Banks is aware that a rent payment proposal was previously put forward. 

However, this was not finalised because of the outstanding issue of the extent of Mr 

D’s liability.  

 

• Mr D indicated that he was unable to make payment. Consequently, no agreement 

was reached before Curtis Banks took over the administration of the SIPP.  

 

• The Property should have been sold before Curtis Banks took over. The sale was 

delayed because Mr D advised in December 2014 that a “freezing order” would 

prevent a sale.  

 

• The Tenants could not agree on the sale or on an assignment of the lease. 

Consequently, the only possible option would have been to take legal action against 

them. However, the cost would have been met from their SIPPs. This option is no 

longer viable as Mr S has transferred out his pension. 

 

• The conversion of the properties caused significant issues between the Tenants 

and adversely impacted the administration of the lease. It was not approved by the 

previous administrators nor was it documented in the lease or valuations.  

 

• Curtis Banks took legal advice on the powers of the Trustee landlord under the 

lease, at its own cost. In the circumstances, it considers that the Trustee acted 

reasonably and commercially for the benefit of both SIPPs. 

 

• The Trustee decided to pursue Mr S for the rent, and then the Tenants jointly. Curtis 

Banks later pursued Mr D for the rent due on property 2. 

 

• Curtis Banks accepts that it could have acted more proactively and potentially put 

the Property on the market earlier.  

 

• It appears that Mr S agreed to pay the rent after Mr D was struck off. However, 

Friends Life has been unable to locate documentary evidence that such an 

agreement existed.  
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• Mr S wrote to Friends Life in response to rent demands for outstanding rent. He 

accepted that he and Mr D were equally liable for the rent payments. 

 

• Friends Life’s legal advisers suggested that it would be in Mr D’s best interests to 

have the lease assigned. Friends Life has seen no evidence of an implied 

assignment of the lease to Mr S. 

 

• Friends Life has not located any correspondence that indicates that Mr D informed 

Friends Life or Capita that he could no longer meet the Tenant’s obligation under 

the lease. 

Adjudicator’s Opinion 

 

• The Adjudicator was not convinced that Mr D had suffered financially as a direct 

consequence of administrative errors on the part of Curtis Banks and Friends Life. 

 

• Mr D left the Partnership and vacated the Property. However, he remained 

individually and jointly legally liable for the rent. The evidence indicates that Mr S 

agreed to pay the rent. However, the lease was not formally assigned to him. So, 

the landlord was entitled to recover rent arrears from Mr S and Mr D, both being 

jointly and severally liable.  

 

• The fact that Mr S paid the rent for both properties until December 2013, did not 

affect the landlord’s right to enforce against the tenants in common. Mr S’ sole 

occupancy of the Property is not sufficient proof of an implied assignment of the 

lease.  

 

• The Tenants’ failure to meet their contractual obligations under the lease ultimately 

caused Mr D’s financial loss. This was outside of Friends Life’s and Curtis Banks’ 

control. 

 

• Clause 6.10 of the lease provides that all rents due from the Tenants under the 

lease, which are in default of payment, are recoverable by action as the landlord 

may decide. This Clause, along with Section 8 of the Property Guide, permits the 

landlord to instruct solicitors and recover costs from the pension scheme once the 

internal rent chasing process has been exhausted.  

 

• The Adjudicator considered that the Trustee should have acted much earlier in the 

process because the Tenants had been in breach of the conditions of the lease 

since December 2013.  
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• The evidence suggests that it was not until May 2017, that Curtis Banks’ Property 

Management Team wrote to Mr D for settlement of the outstanding rent arrears. By 

this point, the arrears had accumulated to over £50,000.  

 

• Curtis Banks should make a distress and inconvenience award of £1,000 to Mr D 

for its role in what has gone wrong. This would be in line with what the Ombudsman 

would direct in similar cases for non-financial injustice. 

 

• Mr D’s complaint should also be partly upheld against Friends Life to the extent that 

it failed to formally respond to Mr D’s complaint. However, the Adjudicator did not 

consider that the mistake justified the minimum award of £500 the Ombudsman 

would normally direct for non-financial injustice. 

 Curtis Banks and Mr D did not accept the Adjudicator’s Opinion and the complaint 

was passed to me to consider. Mr D and Curtis Banks have provided their further 

comments, but these do not materially change the outcome. I agree with the 

Adjudicator’s Opinion, except that a distress and inconvenience award of £500 would 

be appropriate in the circumstances. I will therefore only respond to the key points 

made by Curtis Banks and Mr D for completeness. 
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Ombudsman’s decision 
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Directions 

 

 
Anthony Arter 

Pensions Ombudsman 
19 December 2019 

 


