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Ombudsman’s Determination 

Applicant Mr L                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

Scheme HSC Pension Scheme (the Scheme) 

Respondent  HSC Business Services Organisation (HSC) 
  

Outcome  

1. I do not uphold L’s complaint and no further action is required by HSC. 

2. My reasons for reaching this decision are explained in more detail below. 

Complaint summary  

3. Mr L is unhappy because HSC has refused to grant him Mental Health Officer (MHO) 

status for the period of 1989 to present. The effect of this is that he has not accrued 

sufficient pensionable service in order to retire early without a reduction to his 

pension benefits.  

Background information, including submissions from the parties 

4. MHO status is defined under the Health and Personal Social Care (Superannuation) 

Regulations (Northern Ireland) 1995 (the Regulations). In particular, section 76(14) 

of the Regulations states: 

“(14) In this regulation, “mental health officer” means- 

(a) an officer working whole-time on the medical or nursing staff of a hospital 

used wholly or partly for the treatment of people suffering from mental 

disorder, who devotes all, or almost all, of his time to the treatment or care of 

persons suffering from mental disorder;” 

5. The Regulations confirm that normal retirement age for members of the Scheme is 

age 60. However, under certain circumstances, members with MHO status are 

allowed to retire at age 55 without a reduction to pension entitlement. For this to 

happen, they must have 20 years MHO membership by the age of 50. After this, each 

additional year completed with MHO membership counts as double for pension 

benefit purposes. As such, they only need to complete a further five years before 
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retirement on a full pension; meaning they can retire at age 55 with benefits as 

though they had worked till age 60.  

6. From 10 April 1989 to 31 October 1998, Mr L was employed at Beechall Day Centre, 

where his employer confirmed that 95% of his work was devoted to the treatment and 

care of clients with learning disabilities or mental health issues.  

7. Mr L was then employed by Western Health and Social Care Trust from 1 October 

1999 to present. On 10 October 2015, Mr L’s employer wrote to HSC in support of Mr 

L’s application for MHO status. It explained that 100% of Mr L’s duties were treating 

people with learning disabilities or mental health issues. 

8. On 23 October 2015, HSC wrote to Mr L and said that in order for him to receive 

MHO status he needed to meet the following requirements: 

“(a) that the member is on the medical or nursing staff of a hospital used 

wholly or partly for the treatment of people suffering from mental disorder; or 

(b) any other officer on the staff such as a hospital who is within a class 

designated by the department as MHO; and 

(c) that member devotes the whole or substantially the whole of their time to 

the direct (hands on) treatment or care of such persons; and 

(d) has held MHO status prior to 1 April 1995 and have not had a break in 

superannuable employment of 5 years or more.” 

HSC said that Mr L did not satisfy condition (d) and therefore was not entitled to MHO 

status.  

9. On 6 January 2016, Mr L submitted the stage one internal dispute resolutions 

procedure (IDRP) application. He did not agree with HSC’s decision not to award him 

MHO status. He said he met the requirements because he was employed from 10 

April 1989 onwards, and this was prior to March 1995, when MHO status was phased 

out. He explained the day centre was a place that treated patients suffering from 

mental health disorders. Finally, he explained that the majority of his work was 

dealing with hands on care for those suffering from mental health issues. Mr L also 

referred to the wording on the Scottish Public Pensions Agency (SPPA) website 

which said: 

“Care in the Community 

Community Psychiatric Nurses working out within the confines of a hospital 

may retain or be granted MHO status provided they devote the whole or 

substantially the whole of their time to the treatment or care of patients who 

suffer from a mental disorder in the patient’s home environment as opposed to 

prolonged treatment in a hospital. Where eligibility is in doubt, the case should 

be referred to SPPA, supported by the individual’s job description.”  
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Although Mr L did not work in the Scottish Public sector he believed that this wording 

should also apply to him. 

10. HSC responded under stage one IDRP and said under regulation 76(14)(a) of the 

Health and Personal Social Services (Superannuation) Regulations (the 

Regulations), an officer working whole time on the medical or nursing staff of a 

hospital used wholly or partly for the treatment of people suffering from mental 

disorders who devotes all or almost of his time to the treatment or care of person 

suffering from mental disorder may be eligible for MHO status, but HSC concluded 

that Mr L did not meet this criteria. HSC explained that the information on SPPA’s 

website was guidance for Scottish mental health workers, their employers and 

scheme administrators; and that there may be circumstances where someone who 

has obtained MHO status may continue to hold this if they move into community 

work. However, this did not mean that everyone who works in the community will 

have the same benefits as a hospital worker. It went on to say the Regulations laid 

down that a person must be “on the medical or nursing staff of a hospital” and 

concluded as Beechall Day Centre was not a hospital, Mr L could not hold MHO 

status. 

11. Mr L was dissatisfied with the stage one IDRP response, and so submitted his stage 

two application. In this he went on to explain the duties that he completed. He said 

that Beechall Day Centre should be classed as an outreach hospital for mental health 

patients. Mr L also said that two colleagues of his who worked in Omagh Day Centre 

had been granted MHO status. He considered that as they were both day centres and 

not hospitals he did not consider it fair that these two colleagues held MHO status but 

he was being refused this. He also explained that he had seen further guidance on 

HSC’s website which said a person could be granted MHO status if they worked in an 

“approved place of employment” and said this did not mention hospital at all.  

12. HSC responded on 9 June 2016. It said there was no evidence to suggest that 

Beechall Day Centre was a hospital used wholly or partly for the treatment of people 

suffering from mental disorder. Moreover, Mr L’s joining form stated that the role he 

was taking did not attract MHO status, and this was signed by Mr L. HSC explained it 

was essential for Mr L to have qualified for MHO status before it was abolished in 

1995. HSC concluded that as Mr L worked at Beechall Day Centre from 1989 to 

1998, and the role did not attract MHO status,  he is not eligible to retire at age 55 

without a reduction.  

13. Mr L remained dissatisfied and brought his complaint to the Pensions Ombudsman to 

be independently reviewed.  

Adjudicator’s Opinion 

14. Mr L’s complaint was considered by one of our Adjudicators who concluded that no 

further action was required by HSC. The Adjudicator’s findings are summarised 

briefly below:-  
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 The interpretation of the Regulations is central to this matter, and the general rule 

of statutory interpretation is that words are given their plain and ordinary meaning. 

 In this instance, the Regulations require a worker to be part of the medical or 

nursing staff of a hospital, in order to satisfy the criteria for MHO status. Mr L 

considers that the Beechall Day Centre community unit should also be considered 

as a hospital for the purpose of holding MHO status. However, the Regulations 

clearly require the worker to be hospital staff. Mr L was not part of the medical or 

nursing staff of a hospital at the relevant time. Instead, he was community staff.  

 It is possible that, when the Regulations were drafted, the structural and 

operational changes that have affected Mr L’s employment were not envisaged. In 

particular, historically, mental health care may have been purely hospital-based 

and there may not have been what would now be called community care (or at 

least not existing in the same form). This would mean that, historically, mental 

health care workers would always be hospital staff. Whilst it is not desirable to 

assume the draftsman’s intentions, this may explain why the Regulations only 

refer to hospital staff. 

 The previous regulations were The Health and Personal Social Services 

(Superannuation) Regulations (Northern Ireland) 1984, which similarly provided 

that “mental health officer" meant a whole-time officer on the medical or nursing 

staff of a hospital. These are legacy regulations and are specific in referring to 

location and not type of work. The actual meaning of hospital is commonly defined 

in English dictionaries as meaning an institution providing medical and surgical 

treatment and nursing care for sick or injured people. It was open to the draftsman 

to provide a wider definition of hospital when the Regulations were drafted, but he 

or she did not. 

 If the wording of the relevant section was ambiguous, then I may consider the 

overall intent of the Regulations for assistance in interpreting them. However, 

whether it might seem outdated or not, the relevant section is not ambiguous on 

this occasion.  

 Mr L’s frustration in this matter is completely understandable. It is likely that he 

carried out a role, whilst he was community staff, which would have been awarded 

MHO status but for the type of building or location he was working from. 

Nevertheless, this Office cannot amend the Regulations or recommend they are 

disregarded on the basis that they may be outdated. Instead, this Office’s role is to 

establish whether there has been maladministration, this is whether HSC’s actions 

are in accordance with the relevant rules and regulations in place at the relevant 

time. 

 HSC has given the words of the relevant section their plain and ordinary meaning, 

and considered Mr L’s application for MHO status on that basis.  
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 The Court considered the circumstances where it would be appropriate to 

intervene and add or substitute words in legislation, in Inco Europe Ltd v First 

Choice Distribution [2000] 1 WLR 586. In doing so, the Court iterated that its role 

was interpretative and it should only consider adding or submitting words to 

legislation where it is certain: (1) of the intended purpose of the statute or provision 

in question; (2) that by inadvertence the draftsman and Parliament failed to give 

effect to that purpose in the provision in question; and (3) of the substance of the 

provision Parliament would have made, although not necessarily the precise 

words Parliament would have used, had the error in the Bill been noticed. The 

Court concluded that such instances would be rare. 

 This approach has been followed in subsequent case law in a pensions context 

e.g. London Borough of Enfield v Jossa [2017] EWHC 2749 (Ch). In that case, the 

Court agreed that giving the regulations in question their plain and ordinary 

meaning resulted in an unattractive result. However, the regulations still made 

sense and achieved their essential purpose. As such, the Court did not seek to 

interpret the relevant provisions more widely. 

 It is clear that the current scenario prompted by the Regulations in this case is not 

a drafting mistake and does not fail to give effect to its original intention, it provides 

an additional benefit to those who qualify. The Regulations appear to be worded 

as intended but perhaps have not been amended to reflect changes in mental 

health and social care provision. But there is no obligation for this to be done. It is 

a matter for the legislature. Since the wording has not been changed and is not 

ambiguous in terms of what was meant by hospital staff when drafted, HSC’s 

actions in respect of Mr L’s application do not constitute maladministration. 

 Mr L has highlighted instances where those working in the community have had or 

been awarded MHO status. There is some force in an argument that it would be 

unreasonable for HSC to allow some flexibility to some and not others, if the 

reasons appeared to be arbitrary or unclear. It seems that HSC has applied some 

flexibility in terms of retention of MHO status in the community, if it was already 

gained by a staff member of a hospital (pre-1995). It is a relaxation of the policy so 

that staff who already hold MHO status do not have it taken away simply because 

of a change in the mental health care regime/contracting arrangements 

undertaken, possibly with a view to not losing valuable staff. However, Mr L’s 

circumstances do not match these scenarios. It does not follow that, because 

there has been a relaxation, as described above, the Regulations should therefore 

also be interpreted to allow an extension thereby allowing more people to gain 

MHO status for the first time. 

15. Mr L did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Mr L provided his further comments which do not change the outcome. 
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16. Mr L made the following comments: 

 he mentioned a colleague, who he believed had a similar work history to him, 

but the person wished to remain anonymous in case it would affect their MHO 

status; 

 he believed the interpretation of hospital in the Health and Personal Social 

Services (Quality, Improvement and Regulations) (Northern Ireland) Order 2003, 

meant that a community unit was a hospital: 

“hospital” means, subject to paragraph (8),- 

(a) an establishment- 

(i) the main purpose of which his to provide medical or psychiatric treatment 

for illness or mental disorder or palliative care; or 

(ii) in which (whether or not other services are also provided) any of the 

listed services are provided; 

(b) any other establishment in which treatment or nursing (or both) is provided 

for persons liable to be detained under the Mental Health (Northern Ireland) 

Order 1986 (NI 4) 

 he has also provided a document called “To the year 2000” which provided 

information that care work would shift from hospitals to the community; 

 he also mentioned that the SPPA provides information which says community 

units are treated as hospitals for the benefit of MHO status; and 

 he does not understand how HSC can ignore his employer’s application which 

said he was entitled to MHO status.  

17. I agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Mr L for completeness. 

Ombudsman’s decision 

18. Mr L is dissatisfied that after working for a number of years in the mental health 

services, he is not being granted MHO status. This takes away his opportunity to 

retire at age 55, without being subject to an early retirement reduction.  

19. I cannot take into account how an anonymised member may have been treated in 

respect of his or her MHO status. In order for it to be used as evidence the person 

would need to be named and HSC would need to examine and explain why this 

member’s position was different to that of Mr L. If HSC maintained its decision on the 

basis that their circumstances were different then I could then consider whether there 

was an inconsistency in HSC’s interpretation of the Regulations.   
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20. I do not believe the Health and Personal Social Services (Quality, Improvement and 

Regulations) (Northern Ireland) Order 2003, is relevant to Mr L’s complaint. I 

appreciate that it has a definition of hospital, but it only pertains to the interpretation 

of those regulations. It also significantly post-dates the period which is key to Mr L’s 

application (i.e. before 1995). HSC is not required to take these into consideration 

when making its decision whether to award MHO status. 

21. There is no dispute that some care work for people suffering from mental disorders 

has moved from hospitals to the community. However, the Regulations clearly state 

that in order to obtain MHO status, which had to be gained in respect of work before 

1995, the work must be undertaken in a hospital, and unfortunately, Mr L is not based 

in a hospital. He also signed a document at the time to confirm he was aware that his 

employment would not attract MHO status.  

22. With regard to information provided by the SPPA that workers in the community may 

also be awarded MHO status,  the SPPA is a separate body, applying different 

regulations to those of the HSC. HSC has to apply its own Regulations and not those 

of another organisation.  

23. Although, Mr L’s application for MHO status may have been supported by his 

employer, the ultimate decision is for HSC to decide whether the Regulations permit it 

to grant the status. I have not found any maladministration by HSC in its refusal to do 

so.   

24. Therefore, I do not uphold Mr L’s complaint. 

 
Anthony Arter  

Pensions Ombudsman 
2 March 2018 


