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Ombudsman’s Determination  

 

Applicant Mrs S 

Scheme Massey Ferguson Works Pension Scheme 

Respondent(s)  Massey Ferguson Works Pension Trust Limited (the Trustee) 

AGCO Limited (the Company) 

Complaint Summary 

Mrs S has complained that she was not awarded an unreduced pension on being made 

redundant in 2015. She considers this to be contrary to the Scheme rules. 

Mrs S has also complained that the Company provided incorrect and misleading 

information to the Trustee. She says the Company provided the Trustee with unnecessary 

personal data and the personal views of its HR directors, which were not impartial. She 

also says the Company took too long to respond. Mrs S says she was not provided with 

information about the internal dispute resolution (IDR) procedure until after she had been 

told the outcome of her claim. She says she was not told she could appeal the decision 

until she contacted the Pensions Advisory Service (TPAS) 

Summary of the Ombudsman’s Determination and reasons 

The complaint is not upheld against the Company or the Trustee because Mrs S 

negotiated and agreed a valid, legally binding settlement with her employer on the basis 

that she was being made compulsorily redundant. As such, she is precluded by that 

agreement from seeking to enforce her contingent rights relating to retirement with 

consent, and estopped from now asserting that her employment was terminated for 

reasons other than compulsory redundancy. 

The Trustee was, therefore, entitled not to award an unreduced pension to Mrs S.   
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Detailed Determination 

Material facts 

 

“(b) If a Member … retires from Service of his own free will at any time after 

his 50th birthday prior to Normal Retirement Date … he shall, provided 

the pension which could otherwise be payable to him … at Normal 

Retirement Date would exceed the Guaranteed Minimum …, be entitled 

to a Normal Retirement Pension reduced at the rate of 0.25% for each 

month by which the date of retirement precedes Normal Retirement 

Date. 

(c) If a Member … retires from Service at the request of the Employer and 

after his 50th birthday he shall, provided the pension which could 

otherwise be payable to him … at Normal Retirement Date would 

exceed the Guaranteed Minimum …, be entitled to a Normal 

Retirement Pension.” 

 

 

 

 

“In answer to your specific question, I believe that if the Company, having 

asked for volunteers from the entire workforce had gone ahead and then 

accepted that volunteer without specifying any specific selection units then it 

would have been assumed that the selection unit was in fact the entire 

workforce. I believe that a volunteer made redundant in those circumstances 

would under the scheme rules have been eligible for a non-reduced pension. 
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I do not know whether if the employee was asked to sign a compromise 

agreement giving up the right to the non-reduced pension as a condition of 

being accepted for redundancy that agreement would ‘trump’ (override) the 

Appeal Court judgment, that is a question that would have to be referred to 

legal.” 

 

 

 

 

“… it is proposed that your current role will not be required under the new 

structure and that a new role of … will be created. It is therefore anticipated 

that the redundancy of your role may be necessary and a selection process in 

relation to the new role will be undertaken. 

It was explained to you that whilst the Company is of course prepared to go 

through a redundancy process, it is appreciated that this will be a time-

consuming and stressful process for all concerned and it may be possible to 

reach an agreed solution that would avoid that. The Company would therefore 

be prepared to consider an agreed exit … 

You would not be required to work out your notice and we would agree 

internal and external communications regarding your departure. Further, the 

agree terms would offer you an increased financial package when compared 

to the package that may be on offer in a compulsory redundancy scenario … 

… the proposed agreed exit option would be on the basis of a written 

Settlement Agreement …” 

 

                                            
1 AGCO v Massey Ferguson Works Pension Trust [2003] EWCA Civ 1044 
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Summary of Mrs S’ position 
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“It is often possible to secure by agreement an arrangement that is more 

advantageous than the consequence of waiting for all options to be 

foreclosed. There is no reason why an employer, and a good employer, 

should not be willing to fund at a special price an arrangement which 

secures his needs by consensual means, and enables him to avoid 

compulsory redundancies, or to achieve the lowest possible number of 

compulsory redundancies; and there is no reason why a pension scheme 

should not reflect such considerations.” 
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Summary of the Company’s and the Trustee’s position 

 

 

 

 

 

 

“The burden is therefore on the phrase “at the request of the Employers”. 

In my judgment, it is requiring too much of this phrase to suppose that it 

intended to include cases where the employer not merely requests but 

successfully enforces retirement. The natural meaning of “request” 

suggests that the employee can choose whether or not to comply with 

the request. Such choice is of course entirely compatible with at any rate 

some element of pressure or coercion. There is hardly any choice in life 

that is entirely free from pressures of one kind or other. It cannot be the 

mere existence of some element of pressure or coercion which prevents 

a request from being a request and turns it into something even more 

than a demand — for even demands can be turned down. This after all is 

the truth behind the grim joke about making someone “an offer he could 

not refuse”. One can refuse an offer, even though some are harder to 

refuse than others. But an execution is not an offer. Similarly, one can 

refuse a request, although some are harder to refuse than others. But, 
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subject to the peculiar case of a dismissal following an agreement to 

accept voluntary redundancy, one cannot refuse, indeed one is given no 

real opportunity to refuse, an out and out dismissal … The case of 

voluntary redundancy, however, to which I will revert below, is peculiar 

for the very reason that in its nature it is a matter of choice, even if in its 

formal execution it takes the form of a dismissal. 

… It seems to me to be reasonably plain that para (iii) is intended to 

enable the employer to offer early retirement on preferential terms to 

employees over 50. I emphasise the word “offer”, for the terms are only 

available when retirement is “at the request” of the employer. The 

preferential terms are available as the quid pro quo for the employee's 

agreement to retire … 

… it seems to me that the reality of the situation of voluntary redundancy 

that it is a consensual dismissal. It is perfectly well described as a 

retirement at the request of the employer. I would so find …” 

 

“In my judgment, this question has to be answered by looking at the 

substance and realities of the situation, rather than at the form.” 
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Conclusions 

 

 

 

 

• Redundancy, whether voluntary or compulsory, involves the dismissal of the 

employee. Without the dismissal, statutory redundancy payments do not apply. 

• Where termination of employment is arrived at by mutual consent, there is no 

dismissal. Rix LJ referred to Birch and Humber v The University of Liverpool 

[1985] ICR 1985. In that case, the judge gave an example of an employer who 

makes an offer to those who are prepared to resign rather than wait to 

volunteer for redundancy and supports the offer with financial inducement in 

excess of the statutory redundancy provision. He said that “… in such a 

situation, assuming no coercion of any kind, … if that offer is accepted there 

can be no question of there having been a dismissal.” 

• The essential question was whether the relevant rule, 13(c)(iii), embraced 

dismissals. 
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• The natural meaning of the word “request” suggested that the employee can 

choose whether or not to comply. This choice was compatible with some 

element of pressure or coercion; hardly any choice in life is entirely free from 

pressures of some kind. An employee cannot refuse an out and out dismissal. 

• The words “retirement” and “retire” in rule 13 naturally covered situations 

distinct from dismissal. In particular, the rule 13(c)(iii) context of retirement “at 

the request of the Employer” did not naturally embrace dismissal. 

• Paragraph (iii) was intended to enable the employer to offer early retirement on 

preferential terms to employees over 50. It was not obvious why preferential 

terms should be available as a matter of entitlement where the employer 

dismissed an employee on the grounds of breach of contract. Nor where the 

employer was in breach. This was a pointer away from dismissals being 

generally within (iii). The law provides remedies where the employer is in 

breach of contract, there was no need for the pension scheme to do so. In 

view of this, there was less reason to think of (iii) as being aimed at in cases of 

compulsory redundancy. 

• The question of where voluntary redundancy lay had to be answered by 

looking at the substance and reality of the situation. The realities of voluntary 

redundancy may differ, including the situation where employees are given no 

real option. Every case of statutory redundancy is in form a dismissal. The 

language of voluntary redundancy emphasises that it is a consensual process. 

• Voluntary redundancy fitted better in the camp of a retirement at the request of 

the employer. The reality of the situation was that it was consensual dismissal. 

Where the member had volunteered and been accepted for redundancy at the 

invitation of the employer, paragraph (iii) could apply. Compulsory redundancy 

and all other cases of dismissal (other than some cases of constructive 

dismissal) were outside the scope of 13(c)(iii). 

 

 

 

 

https://perspective.info/documents/act-pa1995/#act-pa1995-txt-94.2
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2 IMG (UK) Ltd v German [2010] EWCA Civ 1349 
3 Peekay Intermark v Australia and New Zealand Banking Group [2006] EWCA Civ 386, 
JP Morgan Chase v Springwell Navigation [2008] EWHC 1186 (Comm) 

https://perspective.info/documents/act-pa1995/#act-pa1995-txt-94.2
https://perspective.info/documents/act-pa1995/#act-pa1995-li-176.1.2
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"To call it an agreement as well as an acknowledgement by the [claimant] 

cannot convert a statement as to past facts, known by both parties to be 

untrue, into a contractual obligation, which is essentially a promise by the 

promisor to the promisee that acts will be done in the future or that facts exist 

at the date of the promise or will exist in the future. To say that the hirer 

"agrees" that he has not done something in the past means no more than that 

the hirer, at the request of the owner, represents that he has not done that 

thing in the past. If intended by the hirer to be acted upon by the person to 

whom the representation is made, believed to be true by such person and 

acted upon by such person to his detriment, it can give rise to an estoppel: it 

cannot give rise to any positive contractual obligations. Although contained in 

the same document as the contract, it is not a contractual promise." 

 

 

                                            
4 JP Morgan Chase v Springwell Navigation [2008] EWHC 1186 (Comm) 
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Anthony Arter  

Pensions Ombudsman 
18 September 2018 
 

 


