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Ombudsman’s Determination 

Applicant Ms S 

Scheme NHS Pension Scheme (the Scheme) 

Respondents  NHS Business Services Authority (NHS BSA) 
Sussex Community NHS Foundation Trust (Sussex) 

Outcome  

 

 

Complaint summary  

 

 

Background information, including submissions from the parties 
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• A pension of £9,061.24 per annum with a lump sum of £27,183.73 

• A reduced pension of £7,281.35 per annum with a maximum lump sum of 

£48,542.36 
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Adjudicator’s Opinion 

 

• The basic principle for negligent misstatement (in the absence of any additional 

legal claim) is that a scheme is not bound to follow incorrect information, e.g. 

retirement quotes, transfer values or early retirement.   

• A member is only entitled to receive the benefits provided for under the scheme 

rules, i.e. those based on correct information accurately reflecting the scheme 

rules.  

• Ms S was provided with misleading information regarding her pension entitlement 

by Sussex. As that information was consistent with previous pension figures 

provided it was not unreasonable that she relied on the incorrect information when 

deciding to draw payment of her accrued pension benefits in 2015.   

• Although the quotes provided by Sussex were not calculated correctly, Ms S is not 

entitled to the overstated pension benefits. As such, Ms S is currently in receipt of 

the correct level of benefit, despite those benefits falling short of the amount she 

was previously advised she would receive. 

• Given that Ms S successfully applied for a job at Spire, at a higher level of 

seniority, with a commensurate remuneration package and that SCS would  not 

have applied had she deferred her NHS pension, the Adjudicator found that it was 

highly unlikely that Ms S would have acted differently if she had known her correct 

entitlement. 

• The decision to leave NHS employment was Ms S’ own, as was her decision to 

claim payment of her benefits. Despite this decision being based on incorrect 

information, if Ms S had received the correct information her options would have 

been limited to: accepting payment or deferring payment. Both options are still 

available to her as part of NHS BSA’s redress offer.  

• Ms S has been given the opportunity to repay the retirement benefits she has 

received to date and effectively “undo” her retirement from the Scheme. Upon 

repayment she could then chose to defer payment of her benefits or commence 

payment at the correct level. 

 Ms S did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Ms S provided her further comments, summarised below, which do not 

change the outcome:- 

• Sussex had a duty of care to ensure the information provided to her was true and 

correct at the time of her request. 
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• Sussex and NHS BSA both have a duty of care to ensure she is placed back in 

the position she expected to be in following her retirement. 

• If the correct information had been provided Ms S states “categorically” that she 

would not have taken her pension. 

• The financial resolution offered by NHS BSA, and endorsed by the Adjudicator, is 

too rigid and the process too uncertain to make it a viable option. Also, the 

general logistics of the reinstatement offer makes it almost impossible to adhere 

with and does not place her in the position she was before she left the NHS. 

•  It is an absolute travesty that NHS BSA is not held accountable. 

• “Shoesmiths’ Commercial Litigation Department” have informed Ms S that she is 

entitled to a level of payment which would put her back in the position she 

believed she would be in following her retirement. 

 I agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Ms S for completeness. 

Summary of Respondents Position 
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Ombudsman’s decision 
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 I do not uphold the complaint against NHS BSA as the original error was a result of 

local maladministration within the Sussex Pension Department.  

 

 
Karen Johnston 

Deputy Pensions Ombudsman 
10 September 2018 
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Annex 

The National Health Service Pension Scheme Regulations 1995 

Nurses, physiotherapists, midwives and health visitors 

R2.—(1) Subject to paragraph (2), this regulation applies to a member -  

(a) who, at the coming into force of these Regulations - 

(i) is in pensionable employment as a nurse, physiotherapist, midwife or health visitor, or 

(ii)has accrued rights to benefits under the scheme arising out of a previous period in 

which she was engaged in such employment and at no time since the last occasion on 

which she was so engaged has she had a break in pensionable employment for any one 

period of 5 years or more, 

and  

(b) who spends the whole of the last 5 years of her pensionable employment as a nurse, 

physiotherapist, midwife or health visitor. 

(2) This regulation shall cease to apply if the member has a break in pensionable 

employment for any one period of 5 years or more ending after the coming into force of 

these Regulations.  

(3) Where this regulation applies -  

(a)regulation E1 (normal retirement pension) will apply to the member as if the reference, 

in paragraph (1) of that regulation, to age 60, were a reference to age 55; 

 

 

 


