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Ombudsman’s Determination  

 

Applicant Mr G 

Scheme Sirdar Plc Retirement Benefits Plan (1974) (the Scheme) 

Respondents  AIREA plc (the Company).  

Capita (the Administrator).  

Powell Financial Management (the Financial Adviser).      

Trustees of the Sirdar Retirement Benefits Plan (1974) (the 

Trustees) 

Complaint Summary 

Mr G’s complaint against the respondents is in three main parts:-  

i. The provision of incorrect information and delays caused by the Administrator in 

relation to both sections of the Scheme.  

ii. Delays in the transfer of his benefits, from the defined contribution section of the 

Scheme, to a separate scheme with Legal & General.  

iii. The Company and Trustees’ decision not to consent to early payment of benefits 

with no reduction from age 60 from the defined benefit section of the Scheme. 

Summary of the Ombudsman’s Determination and reasons 

The complaint is not upheld against the Company or the Financial Adviser, but it is upheld 

in part against the Administrator and Trustees for the following reasons:-  

• The Administrator was at fault on several occasions, but was appointed by the 

Trustees and acted on their behalf, so I also hold the Trustees responsible for its 

actions.  

• The Financial Adviser advised the Trustees in finding an alternative scheme for the 

purpose of winding up the defined contribution section of the Scheme. This Office has 

no jurisdiction in respect of the provision of this service. The Financial Adviser also 

monitored the transfer of funds from the defined contribution section of the Scheme to 

the recommended buy-out Scheme, but in this respect no administrative errors were 

identified.   
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• The Company is not at fault for inaccuracies or delays in the provision of information to 

Mr G in respect of his benefits under either section of the Scheme. Nor is it responsible 

for incorrectly transferring Mr G’s benefits under the defined contribution section of the 

Scheme to the separate Legal & General scheme.  

• The Trustees are ultimately responsible for the inaccurate information which Mr G 

received regarding his benefits in the defined benefit section of the Scheme. Therefore, 

they shall pay him £500 for the significant distress and inconvenience he has suffered. 

• The Trustees are also ultimately responsible for delays transferring of Mr G’s benefits 

under the defined contribution section of the Scheme to the separate Legal & General 

scheme. So, they shall provide redress to Mr G for any loss of investment growth 

associated with this delay, and a further £500 for significant distress and inconvenience 

caused to Mr G.  

• There is no fault on the part of the Company or Trustees in respect of Mr G’s reduction 

of benefits from the defined benefits section. Mr G cannot receive such benefits without 

actuarial reduction from age 60, as the Trustees’ and Company’s consent is required 

and consent has not been given. Even if there had been no delay and Mr G had been 

able to begin taking benefits from the defined benefit section in around June 2016, it is 

likely consent would not have been given due to the Scheme’s funding deficit. So, I do 

not find that Mr G has suffered a loss of benefits under the defined benefits section. 

Detailed Determination 

Material facts 

 Originally, Mr G was an employee of Sirdar Plc and a member of the Scheme 

(formerly a defined benefit occupational pension scheme).  

 The rules of the Scheme are the Conformed Definitive Deed & Rules 

(incorporating amendments to introduce accrual on a money purchase basis 

on and from 1 March 2005), dated 28 February 2005 (as amended) (the 

Scheme Rules). Under the Scheme Rules, Mr G was a “Specified Member”, 

covered by Section A of Parts III and IV of Schedule 1. As a deferred member, 

he is also covered by Section IV of Schedule 1, for purposes of calculating his 

benefits. The relevant parts provide: 

“Subject to the Trustees’ consent, a Member who has left Service and in 

respect of whom benefits have been provided under Rule 12(a) or (b) may, at 

any date prior to Normal Pension Date at which an immediate pension or, if 

appropriate retirement lump sum could be been granted under Rule 10 had he 

not previously left service, elect that in lieu of such benefits, reduced benefits 

shall become payable as if that date were his Normal Pension Date.” [12(H) 

Payment of pension or retirement lump sum before Normal Pension Date] 
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“’Specified Member” means a Member who at the date of his admission to the 

Plan or, if he has been admitted to membership more than once, the date of 

his last such admission, was eligible for membership in accordance with the 

Proviso to Rule 2(a).’ [Schedule 1; Part 1] 

“For the avoidance of doubt, any pension or other benefits payable in 

accordance with this Part IV(II) of the Schedule shall come into payment at the 

same time as any other benefits payable to the Member from the Plan unless 

otherwise permitted while maintaining the status of the Plan as an Exempt 

Approved Scheme.” [Schedule 1; Part IV(II)] 

 On 12 December 1991, the Trustees wrote to Mr G (the 1991 letter). They 

stated:  

• “your Normal Retirement Date [NRD] will be your 65th birthday whether you are a 

man or a woman;  

• … men and women will still be able to retire early or late with the Company’s 

consent; 

• if you retire on or after your 60th birthday your benefits will not be reduced to take 

account of the early payment; and  

• if you retire before your 60th birthday your benefits will only be reduced to take 

account of the time until your 60th birthday rather than until [NRD].” 

 Under “Early Retirement”, it stated: 

“Although the [NRD] under the Plan will be age 65 from 1st January 1992 it will 

still be possible for you to retire earlier with the Company’s consent.  

If you retire before [NRD] but after your 60th birthday your benefits will be 

worked out in the usual way (see your explanatory booklet), but will not be 

reduced for early payment.  

If you retire before your 60th birthday although your pension will be reduced for 

early payment the reduction will only be based on the period to age 60 (not on 

the whole period up to your [NRD]).   

 In January 2000, the Trustees wrote to Mr G (the 2000 letter). This stated: 

“In 1991/1992, the Company did not wish to give a guarantee that benefits 

would be paid in full on retirement at age 60, because the finances of the 

Company and the Plan would not permit such a guarantee.  Nevertheless, it 

was the Company’s intention that consent to an immediate pension on 

retirement on or after age 60 would not be withheld and, in fact, consent has 

not been withheld for any Member retiring early from service with an Employer 

since 1 January 1992.  In addition, once consent is given in such 
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circumstances, the early retirement pension is calculated on the basis that 

there is no reduction for early payment.  

The 1992 Changes were announced and, in practice, have been implemented 

over the last 8 years.  However, the Trustees have been advised that there 

may be a technical defect in the documentation, arising from the failure to 

guarantee that the rights Members had already earned up to 1 January 1992 

would be protected.  

The change announced in 1991 does impact on the benefits for Members who 

leave the Plan after 1 January 1992 and became entitled to a deferred 

pension.  Because of the change, the deferred pension becomes available as 

of right from age 65 over all service whereas previously it had been available 

from age 60 for males for pensionable service from 17 May 1990 to 1 January 

1992 and for females for all pensionable service from 17 May 1990 to 1 

January 1992.  Members who have left or who leave the Plan and become 

deferred pensioners after 1 January 1992 may find that the transfer value or 

their early retirement provision could be reduced because of the change. 

The Trustees and the Company now invite you to consent to the 1992 

Changes and a copy of the announcement of December 1991 is attached for 

your convenience.” 

 Mr G consented to these changes and became a “Consenting Member”.  

 In November 2000, a Deed of Clarification was made. This stated: 

“In the exercise of the power conferred on them by Clause 4 of the Definitive 

Deed and any other power than enables them, the Trustees hereby… in the 

case of a Consenting Member confirm and restate that the Normal Pension 

Date in respect of all Pensionable Service is the Member’s 65th birthday.”  

 The Trustees initially administered the Scheme in-house but from 2002 

administration was outsourced to the Administrator.  

 In February 2005, the Scheme was closed to future accrual, with past 

pensionable service continuing to be linked to final pensionable salary. After 

that, the Scheme provided benefit accrual on a defined contribution basis. So, 

the Scheme had two sections: a defined benefits section (the DB Section), 

which included Additional Voluntary Contributions (AVCs), and a defined 

contribution section (the DC Section). 

 In November 2007, Mr G became a deferred member of the Scheme, Section 

IV of Schedule 1 provides that: 

“For Members in Service on 28 February 2005, for the purposes of calculating 

benefits in accordance with this Part IV(I) of the Schedule only, no period of 

Service will count as Pensionable Service after 28 February 2005. This 
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provision shall override all other provisions on this Part IV(I) of the Schedule… 

Benefits set out in this Part (IV)(I) of the Schedule are subject to the limitations 

set out in Part II of the Schedule.” 

 On 5 November 2007, Sirdar Plc wrote to Mr G (the 2007 letter), and stated: 

“On Friday 2 November 2007… Sirdar PLC… agreed to sell Sirdar Spinning 

Limited… to Sirdar Holdings Limited… As an employee of Sirdar Spinning… 

you will no longer be eligible to be an active member of the Plan with effect 

from that date.  You become a deferred member of the Plan… 

An announcement was issued in 2000… In this announcement, the Company 

explained that it would endeavour to allow members retiring from active 

service to retire early without an actuarial reduction to their pension if they 

retired on or after their 60th birthday.  This was not a guarantee that members 

could retire at age 60 with an unreduced pension but that the Company and 

Trustees would continue with the practice wherever possible.  The 

announcement also explained that for deferred members, retirement without 

an actuarial reduction would not be available until they reached their Normal 

Retirement Age of 65. 

Following the sale of Sirdar Spinning, the Company now proposes to extend 

the policy to retire early without an actuarial reduction to their pension from 

their 60th birthday to all members who have become deferred members as a 

result of the sale (although you should note that payment of early retirement 

pensions is subject to the consent of the Trustees in any event).  Although this 

is not a guarantee, the Company hopes that members will appreciate that 

significant efforts are being made to protect past service pension benefits for 

the people affected by the sale.” 

 In 2015, the Company and Trustees decided to wind up the DC Section. Then, 

the Financial Adviser was appointed to arrange a suitable alternative pension 

scheme. It recommended members transfer their benefits thereunder, into a 

Section 32 buy-out policy with Scottish Widows (the Trustee Buyout Plan). 

Members not wishing to do so were free to make alternative arrangements.   

 In February 2016, the Trustees wrote to Mr G and stated: 

“After detailed consideration, the trustees of the Sirdar Plc RBP have decided 

that they will wind-up the [DC Section] with effect from 31st March 2016. This 

means that there will be no further payments into the scheme, and that we 

must make alternative arrangements to secure your existing benefits…  

Unless you instruct otherwise, we intend to transfer all your benefits in the 

scheme to [the] Trustee Buyout Plan…   

You must let us know within three months if you do not wish your funds to be 

transferred to the Trustee Buyout Plan. In considering your options, you may 
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wish to take financial advice. It would be helpful if you could use the enclosed 

form to let us know your intentions.” 

 In March 2016, Mr G informed the Administrator that he intended taking 

benefits from the Scheme in June 2016, at age 55.  

 In May 2016, Mr G requested to transfer his DC benefits to a separate 

scheme, the Legal & General Sirdar Spinning Personal Pension Plan (the 

L&G Scheme), rather than the Trustee Buyout plan. 

 In July 2016, the Administrator provided Mr G with a benefit statement. 

However, it was inaccurate as it did not include the value of his AVCs.   

 In August 2016, the Administrator provided Mr G with a corrected benefit 

statement, including his AVCs. The statement also included a reduction due to 

benefits coming into payment before age 65. Mr G disputed this reduction.  

 In September 2016, the Administrator provided Mr G with another benefit 

statement with a reduction only applying from age 60. This was incorrect; the 

Administrator did not understand that such a reduction was only available with 

the consent of both the Company and the Trustees. Thereafter, Mr G 

corresponded with the Administrator in relation to his benefits under the DC 

Section.     

 In October 2016, Mr G requested a lump sum and cash equivalent transfer 

value (CETV) under the DB Section, but he was informed that CETVs had 

been put on hold. He then requested forms to take his benefits from this 

section as soon as possible. However, there was a delay before they were 

provided.  

 In December 2016, Mr G was informed by the Trustees that, with immediate 

effect, the Company would no longer give consent to members wishing to take 

unreduced pension DB Section benefits from age 60.  

 During this time, against his wishes, Mr G’s DC benefits were incorrectly 

transferred to the Trustee Buyout Plan.  

 On 3 January 2017, Mr G complained to the Trustees about the proposed 

reduction in the level of his DB Section benefits. He said: 

“For many years I have worked towards and planned retirement at age 55 in 

the knowledge that I am entitled to a full pension at age 60… I had planned to 

take the [DC] element as part of my Tax Free Cash when I took my pension. 

Unfortunately I felt I had no option but to agree to the transfer which I did on 

5th April 2016, as the fund was being wound up in May.” 
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• The Administrator’s response was correct in that members were no longer entitled to 

early pensions without actuarial reduction.  

• So, the Administrator’s calculations were correct, as they included a reduction.  

• He should contact the Administrator about the incorrect transfer.  
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Summary of Mr G’s position 

 

 

 

 

“From the outset I was trying to delay this transfer only because I was hoping 

to be in receipt of my DB pension by 2nd June 2016. Options were never 

clearly explained as to what I could do with this fund. I was never given the 

options [sic] to take the fund under triviality rules. Every time I tried to get clear 

information to help me make a decision I was thwarted by being told the wind 

up had taken place”.  

 

 

“I am considering taking early retirement on my 55th birthday on 2nd June, 

could you please send me an estimate of my pension entitlements… I have a 

letter indicating we can retire on full pension at age 60 and trust if there is any 

reduction for retiring early at 55 that it is based on CPI as I believe increases 

are. I would like me AVC’s as cash along with the Money Purchase Fund, but 

no tax free cash from my Defined Benefits element”.  
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“I believe this [email] confirms my intention was always to take my DB without 

a cash free [sic] lump sum, along with my AVC’s and DC (Money Purchase 

element) on my 55th birthday on 2 June 2016”.  

 

 

 

 

 He was always told to contact the Administrators by email; he was never told 

that he should contact the Company or Trustees directly. Therefore, the 

Administrator could and should have informed them of his request to retire at 

age 55 in June 2016.  

 

Summary of Company’s and Trustees’ position 
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Summary of Financial Adviser’s position 

 

Summary of the Administrator’s position 

 

Conclusions 
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Directions 

 

1) Request that L&G calculate the loss, if any, between (a) the value of Mr G’s DC 

benefits as at March 2017, when they were transferred to the L&G Scheme and (b) 

the value of the same benefits had they been transferred to the L&G Scheme on 30 

June 2016, and pay Mr G the difference. 

 

Pensions Ombudsman 
10 September 2018 
 


