
 
PO-16892 
 

1 
 

Ombudsman’s Decision  

 

Applicant Mr R 

Scheme Thales UK Pension Scheme (TOPS section) (the Scheme) 
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“(i) in respect of the part of the Member’s pension which relates to 

Qualifying Pensionable Service completed on and after 6 April 1997, the 

percentage increase in the retail prices index over the year ending 30 

September in the calendar year prior to that in which the increase is 

due to take place subject to a maximum of 5 per cent as specified by 

order under Section 2 of Schedule 3 of the Pension Schemes Act, and 

(ii) in respect of the excess part of the Member’s pension which relates to 

Qualifying Pensionable Service completed prior to 6 April 1997 (if any) 

over an amount of pension which when expressed as a weekly rate is 

equal to the guaranteed minimum pension, the percentage increase in 

the retail prices index over the year ending 30 September in the 

calendar year prior to that in which the increase is due to take place 

subject to a maximum of 5 per cent as specified by order under 

Section 2 of Schedule 3 of the Pension Schemes Act.” [bold added] 
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1 Broadly, Section 67 of the Pensions Act 1995 prevents the amendment of benefits relating to past 
pensionable service from being amended in a way that would affect those benefits detrimentally, unless 
certain conditions are met. 
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Adjudicator’s Opinion 
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“Where a contract is in the nature of a constitutional instrument…there is 

more justification for adopting a dynamic approach to interpretation, 

rather than ascertaining the meaning that the contract bore at the date of 

its creation. 

But where a court has a choice between a static or a mobile 

interpretation, the result of adopting a mobile interpretation is not to 

change the scope of the underlying contract. As it was put in Debenhams 

Retail Plc v Sun Alliance and London Assurance Co Ltd [[2005] 3 

E.G.L.R. 34], the court must 

‘promote the purposes and values which are expressed or implicit in the 

wording, and to reach an interpretation which applies the … wording to 

the changed circumstances in a manner consistent with them’.” 
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Conclusions 

 

Previous cases 

 

 

 

 

 
2 Rule 4.17(b) of the 2000 Rules provides that the amendment power cannot be exercised in a manner 
which would or might affect the entitlement or Accrued Rights of any Member or other person with an 
entitlement to benefits under the Scheme unless the Trustee has satisfied itself that the certification or 
consent requirements of regulations made under Section 67 of the Pensions Act 1995 have been met. 
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Construction of Rule 1.11(b) 

 

 

 

 
3 Harris v Lord Shuttleworth [1993] PLR 39, at paragraphs 13 to 14 
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(a) the percentage which appears to him to be the percentage 
increase in the general level of prices in Great Britain during 

 
4 Reardon-Smith Line Ltd v Hansen-Tangen [1976] 1 WLR 989 
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the period which is the reference period in relation to that 
revaluation period; or 

 
(b) the maximum rate, whichever is the less”. The “maximum rate” 

was defined, in relation to a revaluation period of 12 months, 
as 5 per cent, under paragraph 2(6) of Schedule 3 to the Act. 
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5 The new version of Paragraph 2(3) of Schedule 3 and new Paragraph 2(3A), which came into effect 
under the Pensions Act 2008, provide for an “appropriate higher revaluation percentage”, subject to “the 
higher maximum rate” and an “appropriate lower revaluation percentage”, subject to a “lower maximum 
rate”, which are defined, in paragraph 2(6) as amended by the Pensions Act 2008. 
6 The following cases were cited: Spooner v British Telecommunications plc [2000] Pens LR 65, Jonathan 
Parker at paras 75-76; BESTrustees v Stuart [2001] Pens LR 283, Neuberger J at para 33; and Safeway 
Ltd v Newton [2018] Pens LR 2, Lord Briggs, giving the judgment of the Court of Appeal, at paras 21-13. 
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Further considerations 
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7 As explained in paragraph 75 below, developments in case law since the Adjudicator issued her Opinion 
(in which she considered Rule 4.4.4, as part of the factual background to the drafting of Rule 1.11(b)), has 
resulted in my attaching little weight to any comparison between pension increase provisions under the 
Previous Rules and the 2000 Rules). 
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8 The other characteristics listed in paragraph 14 of Barnardo’s as being specific to a pension scheme are: 

that it is a formal legal document, prepared by skilled and specialist draftsmen; it is an instrument designed 
to operate in the long term, defining people’s rights long after the economic and other circumstances, which 
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Reference to Previous Rules 

 

 
existed at the time it was signed, may have ceased to exist; the scheme confers important rights on parties, 
the members of the pension scheme, who were not parties to the instrument and who may have joined the 
scheme many years after it was initiated; and members of a pension scheme may not have easy access to 
expert legal advice or be able readily to ascertain the circumstances which existed when the scheme was 
established. 
9 Lloyds TSB Foundation for Scotland v Lloyds Group plc [2013] UKSC 3, [2013] 1 WLR 366 (Lloyds) 
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Estoppel arguments 
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Directions 

 

 

 

 

 
Anthony Arter  
Pensions Ombudsman 

12 December 2019      
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Appendix A 

Schedule 3 of the Pensions Act 1993 – in force on 31 May 2000 

The revaluation percentage and the appropriate revaluation percentage 

2(1) For the purposes of paragraph 1 the Secretary of State shall in each calendar year 

by order specify a revaluation percentage for each period which is a revaluation 

period in relation to that order. 

(2) A period is a “revaluation period”, in relation to an order under this paragraph, if it is 

a period which — 

(a) begins with 1st January 1986 or with an anniversary of that date falling before 

the making of the order; and 

(b) ends with the next day after the making of the order which is 31st December. 

(3) The revaluation percentage which the Secretary of State is to specify in relation to 

each revaluation period is — 

(a) the percentage which appears to him to be the percentage increase in the 

general level of prices in Great Britain during the period which is the reference 

period in relation to that revaluation period; or 

(b) the maximum rate, 

whichever is the less.  

(4) The Secretary of State may estimate the percentage increase mentioned in sub-

paragraph (3)(a) in such manner as he thinks fit. 

(5) For the purposes of that sub-paragraph, the reference period in relation to a 

revaluation period is — 

(a) in the case of the revaluation period beginning on 1st January 1986, the period 

which begins with 1st October 1985 and ends with the last day before the 

making of the order which is 30th September; and 

(b) in the case of the revaluation periods with later commencement dates, the 

period which — 

(i) begins with the last day before the commencement of the revaluation 

period which is 1st October; and 

(ii) ends with the last day before the making of the order which is 30th 

September. 

(6) For the purposes of sub-paragraph (3)(b) “the maximum rate”, in relation to a 

revaluation period, is— 
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(a) in the case of a revaluation period of 12 months, 5 per cent.; and 

(b) in any other case, the percentage that would be the revaluation percentage 

had the general level of prices increased at the rate of 5 per cent. compound 

per annum during the reference period in question. 

(7) In paragraph 1 “the appropriate revaluation percentage” means the revaluation 

percentage specified in the last calendar year before the date on which the member 

attains normal pension age as the revaluation percentage for the revaluation period 

which is of the same length as the number of complete years in the pre-pension 

period. 
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Appendix B - Orders 

The Occupational Pensions (Revaluation) Order 2000 No 3085 

The Secretary of State for Social Security, in exercise of the powers conferred by 

paragraph 2(1) of Schedule 3 to the Pensions Schemes Act 1993 hereby makes the 

following Order: 

………. 

2 The revaluation percentage for each revaluation period 

For the purposes of paragraph 2(1) of Schedule 3 to the Pensions Schemes Act 

1993, the revaluation percentage for each revaluation period specified in column 1 

below is the percentage specified in column 2 in relation to that period. 

Column1 Column 2 

Revaluation period  Revaluation percentage 

 

The Occupational Pensions (Revaluation) Order 2010 No 2861 

The Secretary of State for Work and Pensions, makes the following Order in exercise of 

the power conferred by paragraph 2(1) of Schedule 3 to the Pensions Schemes Act 

1993: 

………. 

2 The higher and lower revaluation percentage for each revaluation period 

For the purposes of paragraph 2(1) of Schedule 3 (methods of revaluing accrued 

pension benefits) to the Pensions Schemes Act 1993, for each revaluation period 

specified in column 1 below, the higher revaluation percentage is the percentage 

specified in column 2, and the lower revaluation percentage, if any, is the 

percentage in column 3, in relation to that period. 

Column 1 Column 2 Column 3 

Higher Lower 

Revaluation period revaluation percentage revaluation percentage 

1st January 2010 

- 31st December 2010 
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Appendix C 
 
Pensions Act 1995 as in force on 31 May 2000 
 
Section 51 
 
“51 Annual increase in rate of pension 
 
(1) …this section applies to a pension if – 
 
… 

(b) apart from this section, the annual rate of the pension would not be increased 
by at least the appropriate percentage of that rate.” 

 
Section 54 
 
“54 Sections 51 to 53: Supplementary 
 
(3) … 
 

“appropriate percentage”, in relation to an increase in the whole or part of the 
annual rate of a pension, means the revaluation percentage for the latest 
revaluation period specified in the order under paragraph 2 of schedule 3 to the 
Pension Schemes Act 1993 (revaluation of accrued pension benefits) which is in 
force at the time of the increase (expressions used in this definition having the same 
meaning as in that paragraph)”. 

 


