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Ombudsman’s Determination 
Applicant Mr N  

Scheme  Civil Service Injury Benefit Scheme (CSIBS) 

Respondents MyCSP 

Scottish Prison Service (SPS) 

Outcome  
 

Complaint summary  
 

 

1. The unacceptable time it has taken for his PIB application to be considered. 
2. The appointment of Dr Groom to decide his application. 
3. The outcome decision on the degree of apportionment. 
4. The outcome decision on the degree of impairment. 
5. Health Management (HM), the Scheme’s Medical Advisor’s (SMA), responses to 

his four Med9 complaints. 

 

Background information, including submissions from the parties 
 

 

 



PO-17305 

2 
 

 

 

 

 

 

 

 In May 2017, Mr N requested and was provided with a Stage One Internal Dispute 
Resolution Procedure (IDRP) form. In June 2017, Mr N submitted the completed form 
to MyCSP.  

 

 On 3 August 2017, MyCSP emailed an incomplete letter to HM relating to the CO’s 
guidance on the interpretation of permanence.  

 An internal MyCSP email, dated 8 August 2017, said Mr N was now happy that the 
SMA had been advised and he no longer wished to proceed with his subject access 
request (SAR) and IDRP. 

 

 
1 Mr N resigned claiming constructive dismissal - alleging breach of contract and discriminatory conduct by  
  SPS. 
 
2 In December 2015, at age 55, Mr N took an initial tax-free lump sum and abated his pension. 
 
3 Information taken from 19 June 2017 pension loss letter from Ms Terras (Carlisle & Collins Actuaries and     
   Pension Consultants) to Mr N’s Solicitor in relation to Mr N’s Employment Tribunal case. 
 
4 Query raised with the CO’s Pensions Technical and Compliance department. 
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• HM informed Mr N that it was awaiting medical reports which did not appear to 
have been included in his medical case file on transfer from HA.   

 
• Mr N asked HM why his case had been referred to Dr Saravolac (Specialist 

Occupational Physician) without all the medical information? 
 

• HM replied that the case data had been successfully transferred, but it was 
unclear why the mentioned medical reports had not been made available to Dr 
Saravolac. It said it was doing its utmost to progress matters and obtain the 
medical evidence before providing advice on his application. 

 
 

 

 

 

 
5 Mr N’s SPA is 66 years and 9 months. 
 
6 Two letters from Dr McEwan (GP) dated 28 October 2015 and 29 June 2016, a letter from Dr Gourlay (GP) 
dated 22 July 2015, two letters from Dr Dempster dated 4 February 2015 and 8 September 2015. 
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 Mr N was given 60 days to provide what, he felt, was missing from his PIB application 
paperwork. HM received this on 14 November 2017. 
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 On 30 July 2018, HM (Dr Birrell) wrote a letter to MyCSP asking whether the referral 
should be treated as a first or second appeal of the PIB decision and clarification as 
to whether the appeal was considered to have been received within the 12 months 
allowed, or alternatively whether it required authorisation to proceed. However, as the 
process for an injury benefit appeal required new medical evidence and Mr N had not 
submitted any new medical evidence with his appeal, the case would be closed at 
this point. HM sent the letter to Mr N and said it would be released to MyCSP unless 
he asked it not to do so.  

 Mr N received the letter on 14 August 2018. The same day, Mr N emailed HM that he 
did not accept the review. Mr N said he had made several requests to HM not to hear 
his case until his Solicitor presented his medical records and the review of an 
independent psychiatrist. Mr N said these requests had been acknowledged and he 
had been informed that the review would not occur until HM was in receipt of this 
information. Consequently, it should be dismissed. 
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 On 4 April 2019, Dr Birrell completed her report. The report was amended on 23 April 
2019. Dr Birrell assessed Mr N’s degree of apportionment as in the 71% to 90% 
medium band and the degree of earnings impairment as 10% to 25%, ‘slight 
impairment’. 

 On 28 April 2019, Mr N asked MyCSP if he could submit a second PIB appeal, albeit 
more than 12 months had passed since the original decision to turn down his PIB had 
been made9.  

 On 30 April 2019, the Department for Works and Pensions wrote seven letters to Mr 
N. Each concerned a claim for Industrial Injuries Disability Benefit (IIDB) in respect of 
a separate accident while Mr N was working for SPS. Each letter informed Mr N that it 
had been decided that the accident detailed was an industrial injuries accident, it was 
dealing with his claim for IIDB and he would receive a letter asking him to attend a 
medical examination. 

 In May 2019:- 

• MyCSP informed Mr N that his second PIB appeal request was time-barred.  

• Mr N asked MyCSP to review its decision. Mr N said:- 

o Dr Birrell’s report was littered with factual and medical inaccuracies. 

o He would be appealing the level of apportionment as he had been to court and 
gained seven judgements on accidents/incidents while working for SPS that 
had been upheld in his favour. 

 
7 A summary of this report is provided in Appendix 3. 
 
8 Collins and Carlisle Ltd “specialise in actuarial reports and expert witness statements for the legal  
  profession”. The letter details the calculation of Mr N’s future pension loss and appears to have been  
  commissioned in relation to his Employment Tribunal claim. I have not detailed the calculation as it is not  
  relevant to the calculation of Mr N’s PIB award.   
 
9 The CSIB appeal procedure has only 1 stage, but 2 separate appeals may be made    
   within 12 months of the initial award decision. 
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o He was awaiting fresh medical evidence that should be available imminently. 

o He had not been a factor delaying the processing of his application. 

• MyCSP turned down Mr N’s first PIB appeal. 

 

 

 

 

 

 

 

 

 

 
10 MyCSP granted the second PIB appeal as over the 12 months appeal period Mr N had been waiting for 
the  
  outcome of several Stage One and Stage Two IDRP applications. 
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On maladministration 
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1. In her 4 April 2019 report, Dr Birrell stated that she had considered the 
available medical evidence. An accompanying note advised that “We will not 
change any professional opinions in the report but are content to review any 
factual inaccuracies…”. If that had been followed, why did Dr Birrell then issue 
an amended report on 23 April 2019? 

2. Dr Birrell incorrectly said he failed to attend his most recent appointment for 
CBT. After 12 sessions it was agreed that he was not benefitting from CBT. He 
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had submitted a letter from the NHS psychological department stating this was 
the case, but it had not been considered. He had to provide a further copy.  

3. Dr Birrell highlighted MyCSP’s letter of 24 June 2015 advising that it accepted 
that he had a qualifying injury. But there was no mention of the letters he 
received in November 2015, January, May, and July 2016 of further qualifying 
injuries. He perceived that these omissions did not give Dr Birrell the whole 
picture and the effects on his mental health. 

4. Dr Birrell stated there was no evidence that HM had been asked to consider 
him for ill health retirement. While that might be correct, he was informed by 
SPS on several occasions that he was being referred for capability and/or ill 
health retirement. His perception was that he was being dismissed. It was 
stated and precedent set that an individual may qualify for an injury benefit 
based purely on their perceptions since their symptoms were just as genuine. 
He had submitted court documents that stated SPS was planning to dismiss 
him on capability or ill health grounds. This was not considered by Dr Birrell.  

5. Dr Birrell stated that Dr Wylie felt unable to provide a definitive prognosis of 
how long his impairment would last. But in his report, dated 31 July 2018, Dr 
Wylie said, “He remains signed off sick from work and remains such, given his 
continuing mental health difficulties, … in my opinion he is experiencing a 
degree of impairment of greater than 75% equating to total impairment” Given 
the question is degree of impairment, he perceived this to be an important 
omission in Dr Birrell’s report. 

6. Dr Birrell had referred to prescribed medication11 in August 2018 as 
reasonable but not maximal. He believed the statement was outdated and 
therefore factually incorrect. 

7. Dr Birrell stated, “that there is clearly no medical solution here”, but in the next 
paragraph referred to a statement that alternative anti-depressant 
pharmacotherapy and adjunctive pharmacotherapy had not been tried. He 
believed this was a contradiction.  

8. Dr Birrell stated it was not his medical condition that prevented him from 
returning to work. But his GP, several psychiatrists, an independent 
psychiatrist, occupational health and a vocational consultant, and Dr Griffin 
had all stated he was not fit and had not been fit for work since January 2016.   

9. Dr Birrell previously stated that there was no medical solution, but suggested, 
if the primary stressor could be removed, he could return to work and attain the 
highest median earnings referred to in Mr Cameron’s report. If there was no 
medical solution, how could he avail a number of treatment options? How 
could he remove the primary stressor? 

 
11 Sertraline. 
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10. He was on a maximum daily amount of antidepressant. He had lost his mental 
faculties. He did not sleep. Yet Dr Birrell suggested he could work, despite not 
having a solution for his accepted disability and the breakdown in his mental 
health.  

11. Dr Birrell stated there was insufficient medical evidence to conclude, on the 
balance of probabilities, that he was permanently incapable of alternative 
gainful employment. But Dr Griffin had reported that, if he could not, or did not, 
progress beyond/through his held/fixated mood aggravators, he would 
continue to remain unfit for any work for at least the foreseeable future and Dr 
Birrell had stated there was clearly no medical solution here. This was an 
important omission and another example of selective referencing.  

Dr Birrell referred to the median average earnings. This was submitted by Mr 
Cameron. 19 occupations and median salaries were listed in Mr Cameron’s 
report, the average being £18,636. Dr Birrell’s calculation highlighted the top 
salary of the 19 and not the average. This minimised any monetary award Dr 
Birrell might reluctantly have to suggest to the pension provider.  

12. Dr Birrell recommended impairment of between 10% to 25% but did not 
reference Mr Cameron’s recommendation of over 75% impairment. This was 
an important omission. 

13. The impairment suggested by Dr Wylie was also greater than 75%. Dr Birrell 
made no reference to that either. Again, he perceived this was because of the 
monetary implications to the pension provider.   

14. There was no reference to the 12 counselling sessions he undertook through 
SPS. This was an important omission. 

15. The actuary’s report highlighted and projected his loss of earnings. It was 
compiled by an accredited firm. But the report was dismissed by Dr Birrell as 
not relevant. This was an important omission. 

16. Dr Birrell stated that it was not his medical condition that would prevent him 
from working, yet his doctors all suggested that he was unfit for work as a 
result of his severe depression and anxiety. “Is severe depression and anxiety 
not a medical condition? I believe this is a contradiction to the assessments of 
professional people who have examined me personally on many occasions, 
but not that of someone who has never assessed me at all.” 

17. He had an accepted severe depressive and anxiety disorder. He had 
commissioned reports from Dr Wylie, a vocational consultant and an 
accredited actuary, who each personally assessed him. He also saw Dr Griffin. 
He was not seen or assessed by either Dr Birrell or Dr Collins. He believed any 
assessment if not carried out by a psychiatrist should at least refer to their 
notes in full. Was severe depression and anxiety not a medical condition? He 
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believed this was a contradiction to the assessments of professional people 
who had examined him on many occasions. 

 

 In late September 2019, HM informed Mr N that presently it did not have a senior 
medical advisor with no previous involvement with his case to review his second PIB 
appeal. But it had identified an experienced physician and had the agreement of the 
CO to proceed on that basis.  

 The next month Mr N submitted further medical evidence that he wished to be 
considered in the medical assessment. MyCSP forwarded this to HM and HM 
confirmed to MyCSP that it had been saved to the case. 

 In late November 2019, Mr N submitted further medical evidence. HM notified Mr N, 
and subsequently MyCSP, that this would not be considered as the medical file had 
been passed to the external clinician (Dr Groom, Consultant Occupational 
Physician)12 on 7 November 2019. 

 The following month MyCSP asked HM for a progress update. HM replied that, due to 
its complexity, the external clinician was still reviewing the case.  

 

 

“HMLO to check and sign the report – it has been on the case since 30/1/20. 
Unfortunately it has been typed as a Dr to Dr report, but in the circumstances 
please would you send this to him by email to check and sign. 

Once the final version is available it will need to be transferred the text [sic] 
into section 5 of the attached NATAPCS010 [the Form] and section 1 
completed. I will complete the remaining sections as necessary” 

 On 19 February 2020, Mr N received the completed Form13 in advance from HM. In 
section five, Dr Groom assessed Mr N’s degree of apportionment as in the 71% to 

 
12 HM’s current CMO has informed Mr N that Dr Groom was employed by HM as a Medical Director   
    until July 2016. Subsequently he undertook some consultancy work for HM as a contractor. This    
    ceased in September 2019. Dr Groom was asked to consider Mr N’s second PIB appeal based on    
    his experience, as all of HM’s senior physicians at the time had had previous involvement in Mr N’s  
    case.  
 
13 Dated 12 February 2020. 
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90% medium band and the degree of his earning impairment as in the band 25% to 
50%, ‘Impairment’. The same day Mr N sanctioned the report’s release to MyCSP. 

 The next day Mr N complained to MyCSP that the CO had approved an external 
independent clinician suggested by HM, but Dr Groom was HM’s Medical Director. 

 On 27 February 2020, an officer for the CO replied to Mr N:- 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
14 On 4 March 2020. 
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15 See paragraph 87. 
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16 This refers to Dr Wylie’s comment that the GP records noted that Mr N had suffered depressive episodes  
     prior to 2014, but Mr N had stated that he had had none. Dr Wylie attributed this to an error of memory on  
     Mr N’s part.  
 
17 This refers to a handwritten entry on the GP notes dated 28 October 1991. 
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18 Dr Griffin said: “If [Mr N] cannot, or does not progress beyond/through his currently held/fixated mood  
    aggravators I anticipate he would continue to remain, esp on a balance of probabilities, unfit for any work  
    for at least the foreseeable future [my emphasis].”  
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Adjudicator’s Opinion 
 

 

Oral hearing 
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PIB 

• PIB is a discretionary benefit. A person is eligible for a PIB when they suffer a 
qualifying injury that impairs their earning capacity by more than 10%. Impairment 
of earning capacity is assessed by the SMA and is the extent to which the 
member’s earning capacity for the remainder of their expected working life has 
been impaired by the qualifying injury. The assessment relates only to the effects 
of the injury sustained through the causal incident(s). Additionally, for qualifying 
injuries sustained on or after 1 April 2003, the SMA assesses whether the illness 
is “wholly” or “mainly” attributable to the nature of the duty. Where a person met 
the mainly attributable test then the SMA will proceed to apportion the extent to 
which their duties caused their injury. 

• When reviewing the SMA’s advice, MyCSP would not be expected to challenge 
matters of medical opinion. While it could be expected to review all the available 
medical evidence, it could only be expected to do so from a lay perspective.   

• So far as their medical opinions are concerned, HM’s clinicians are not within TPO 
Office’s jurisdiction. They are answerable to their own professional bodies and the 
General Medical Council (GMC).  

• The decision to pay the benefit is for MyCSP (on behalf of the Minister) to make. 
But the assessment of impairment of earning capacity is for the SMA to make. 
MyCSP is not able to come to its own decision as to impairment but could/should 
ask for a review if it considers the SMA’s decision to be flawed. For example, 
because of an error or omission of fact.  

• Mr N pointed out that he was not seen by HM’s clinicians. But it was for each 
doctor to decide if a face-to-face consultation with Mr N was necessary. Clearly 
each medical adviser considered that they had sufficient information/evidence to 
give their advice without personally examining Mr N. 

• Nevertheless, prior to Dr Birrell’s assessment, HM did refer Mr N to Dr Griffin. Dr 
Griffin said he anticipated Mr N’s mental wellbeing not progressing favourably 
while he harboured anger about SPS and his MyCSP experiences. Should this 
change, presently Mr N’s health/mood would not itself prevent him from being 
capable of his previous full duties or from undertaking/performing comparable 
roles/responsibilities to his previous job. 

• Mr N said he had continually requested to be examined by a qualified psychiatrist 
and not by a general clinician. But there was no requirement under the CSIBS 
Rules for HM to comply with Mr N’s request. The requirement was for HM, as the 
appointed SMA, to assess the degree of Mr N’s impairment of earning capacity 
and to apportion the extent to which his duties caused his injury.   
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• Mr N’s application was first considered by Dr Saravolac. Mr N said Dr Saravolac 
considered his case when HA/HM knew it had lost GP and psychiatric reports. But 
in her report Dr Saravolac noted the medical evidence she had considered, which 
included the five GP reports and Dr Wylie’s January 2017 assessment19, a report 
from Dr Haselgrove (Consultant Psychiatrist) and notes from consultations with 
the OH provider. 

• Dr Saravolac said the medical evidence available confirmed that Mr N had a 
history of impaired mental health wellbeing. The GP, in his report of 4 February 
2015, commented that in 2002 Mr N had some anxiety for which he was 
prescribed medication, while in 2006 he had some emotional response on the 
coming anniversary of his father-in-law’s death and also some complaints of work 
stress. It was also noted that in 2011 Mr N attended the GP following the death of 
his mother. Dr Wylie had commented that in the GP record he had reviewed it was 
suggestive of a previous episode of depression since Mr N had been prescribed 
medication. In the circumstances the estimate of the degree to which Mr N’s 
illness had been caused by the effect of the injury sustained through the causal 
incident was likely to be between 71% to 90% attributable. 

• Dr Saravolac noted that Mr N continued to experience symptoms and remained 
under the review of the psychiatric services. She also noted Dr Wylie’s comments 
that it would be reasonable to consider CBT and of particular importance in 
progressing Mr N’s recovery would be closure on the current litigation to Mr N’s 
satisfaction. 

• Dr Saravolac gave her opinion that, with a resolution of the litigation process and 
continuation of treatment under the specialist services, Mr N was likely to regain 
functional improvement and an ability to resume work of a similar nature and pay 
to his former employment. For that reason, Dr Saravolac concluded that it was 
likely that Mr N’s earning capacity had been impaired by the effect of the injury by 
less than 10%. 

• Mr N’s application was next assessed by Dr Collins. In her report, Dr Collins noted 
Dr Saravolac’s opinion and appeared to have considered all the medical evidence. 
Noting Dr Wylie’s report, Dr Collins gave her opinion that Mr N’s history of 
depressive episodes was relevant to the development of further symptoms. 
However, the main factor underpinning Mr N’s condition related to his perception 
of events at work. Dr Collins duly assessed Mr N’s injury as being 71% to 90% 
attributable to duty. 

• Dr Collins said the medical evidence indicated that Mr N had developed significant 
symptoms of mixed anxiety/depression, he had been exposed to appropriate 
treatment, his prognosis depended significantly on the resolution of the litigation 
with his employer and that Mr N remained unfit for work. Dr Collins said she 

 
19 In her report Dr Saravolac incorrectly dated Dr Wylie’s report 27 October 2016, which was the date Dr  
   Wylie saw Mr N. 
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understood that the court case had now been concluded and while this had not 
been to Mr N’s complete satisfaction, and Mr N continued to have difficulty with 
the consequences of this, it was likely that this would be addressed by a pending 
course of CBT. Dr Collins said it was not unreasonable to expect improvement in 
Mr N’s condition sufficient for him to be able carry out work at his previous grade 
and similar remuneration. Consequently, while Mr N was currently unable to work, 
with the benefit of future treatment, the degree to which Mr N’s earning capacity 
had been permanently impaired by the effect of his injuries was likely to be less 
than 10%.   

• Mr N’s first PIB appeal was considered by Dr Birrell after Mr N had seen Dr Griffin. 
Mr N said Dr Birrell’s original report was littered with factual and medical 
inaccuracies. But Dr Birrell appeared to have either corrected these in her 
amended report or merely noted the medical evidence then available and what 
others had said. For example, Dr Wylie’s comments in his supplementary report.  

• A difference of medical opinion, say between the SMA and Mr N’s treating 
doctors, was not sufficient for the Ombudsman to find that MyCSP’s acceptance 
of Dr Birrell’s opinion meant that its decision was not properly made. 

• Dr Birrell noted that Mr N was appealing the assessed degree of impairment of his 
earning capacity. Dr Birrell gave her opinion that it was not Mr N’s medical 
condition per se that was preventing Mr N from returning to work in the near 
future, but rather his ongoing perception of injustice from his former employer 
which was perpetuating his psychological ill health and blocking his recovery. 
However, Dr Birrell recognised that it was possible for individuals to qualify for an 
injury benefit award purely based on perceptions since their symptoms are just as 
genuine.   

• Dr Birrell said:- 

o Mr N was unable to detail what outcome he would consider satisfactory, but it 
was not unreasonable to assume that resolution and conclusion of the ongoing 
problems in respect of his PIB award should be beneficial in this respect.  

o If Mr N’s primary stressor could be removed, it was anticipated that Mr N would 
then be able to avail himself of a number of treatment options, that would 
reasonably be expected to result in improvement in his condition, sufficient to 
enable him to return to some form of work.  

o Mr N’s case was very finely balanced, and she did not disagree with the 
previous assessments of her colleagues. But, given Mr N’s ongoing 
perceptions and incapacity with no foreseeable end date in sight, it was 
unlikely that he would make sufficient recovery in his condition to be able to 
carry out work at his previous grade with similar remuneration. Nevertheless, 
there was no medical reason to accept that he would not be able to undertake 
alternative work in due course. 
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• Dr Birrell correctly said she was required to assess Mr N’s capability for work, 
not whether he was employable in the labour market as Mr Cameron had done. 
Using the information in Mr Cameron’s report, Dr Birrell said it appeared that 
security guards and related occupations would be a reasonable use of Mr N’s 
transferrable skills with gross median earnings of £23,009 per annum. 
Therefore, if Mr N was currently fit for alternative work his net annual earnings 
potential would be in the order of £6,000 less than his current salary if he had 
remained in his job at SPS. Dr Birrell therefore estimated the degree to which Mr 
N’s earnings capacity had been impaired only by the effects of the injuries 
sustained through the causal incident was in the band 10% to 25%. 

• While Mr N commented that Dr Birrell had not discussed the respective views of 
Dr Wylie and Mr Cameron that his impairment was over 75%, it was evident that 
Dr Birrell had considered both reports. 

• Dr Wylie’s view, expressed in his 31 July 2018 report, in answer to the question 
“…to what degree do you estimate [Mr N’s] general earnings capacity has been 
impaired only by the effects of the qualifying injury (which has been accepted)?” 
was clearly limited to the fact that Mr N was presently unable to undertake 
employment. That is, Dr Wylie was giving his opinion on the current impairment 
of Mr N’s earning capacity. In answer to an earlier question, noted in the same 
report, “Will [Mr N] be capable before the state pension age, of carrying out work 
at his previous grade with similar remuneration? If not why?”, Dr Wylie said it 
was not an issue within his area of expertise to comment on as he was not 
familiar with the detailed requirements of Mr N’s previous occupation or what 
occupations might offer Mr N a similar remuneration.  

• Mr Cameron, in his report, provided a detailed breakdown of the range of 
earnings20 for 19 occupations which he considered were likely to be open to Mr 
N if he was fit for work. Mr Cameron said since Mr N had no previous 
experience of such work and since it was also the case that average earnings in 
Scotland were lower than in the UK as a whole, it was probable that Mr N’s 
income would be around the average lower quartile rate for the 19 occupations 
listed. That was £15,691 gross per annum, £14,073 net of tax and national 
insurance deductions. 

• It was relevant to consider the effect of a person having to start a new 
profession with no previous experience, as but for the incapacity the person 
would not have had to do so. However, the person’s location was not a relevant 
factor in the calculation of a PIB award, as this would be compensating a person 
for where they live rather than their incapacity.  

• Mr N noted, out of the 19 occupations Mr Cameron listed, Dr Collins had chosen 
the top median salary, rather than average median salary for the 19 
occupations. But that was not unreasonable, as Dr Collins considered that Mr 

 
20 Annual gross full-time pay: median, lowest decile, lower quartile, upper quartile, highest decile.  
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N’s skills/experience were best transferrable to that of a security guard and 
related occupations. This happened to have the highest median salary. 

• Mr Cameron said Mr N had advised that it had always been his intention to work 
full-time to November 2017; and then continue part-time with SPS and obtain a 
second part-time job. Putting to one side Mr N’s pension, Mr Cameron 
calculated that this would leave Mr N with a net annual income of just under 
£6,000 more than his residual earning capacity was likely to be if he ever 
managed to get back to the labour market. Coincidentally, Dr Collins’ approach 
matched this sum. 

• Mr Cameron then considered Mr N’s age as a factor in his earnings capacity. 
But age was not a factor when making a PIB award, as this would be 
compensating for an employer’s prejudice rather than the person’s incapacity.  

• Finally, under the heading ‘Any other information considered relevant’, Mr 
Cameron noted Dr Wylie’s view that Mr N remained unfit for any form of work 
and referred to the findings of a Briefing Paper presented to the House of 
Commons in June 2018 entitled ‘People with Disabilities in Employment’ and a 
report entitled ‘Mental Health and Work’ published by the Royal College of 
Psychiatrists in July 2013. Mr Cameron gave his opinion, based on Dr Wylie’s 
evidence and the research findings, that Mr N’s degree of impairment was over 
75%. However, his own calculations showed that, if Mr N was fit for alternative 
employment, he could expect to earn in the region of 60% of the full-time salary 
of a Band D prison officer at the top of the pay scale. 

• There was no reason why MyCSP should not have accepted Dr Birrell’s 
analysis.  

 
On Dr Groom’s independence 

 
• Mr N did not dispute Dr Groom’s clinical knowledge or fitness to practise. But 

said he was assured that his second PIB appeal would be considered by an 
independent external clinician.  

• There appeared to be some confusion as to Dr Groom’s position at the time he 
gave his opinion on Mr N’s second PIB appeal. The CO informed Mr N that HM’s 
Medical Director, sat above the day-to-day management and decision-making in 
CSIBS cases. The CO said, in general terms, HM had asked if using its Medical 
Director to review Mr N’s second PIB appeal was acceptable. It had agreed that 
it was a sensible and practical approach in all the circumstances and was 
content that the Medical Director was both external and independent. HM later 
informed Mr N that Dr Groom was its Medical Director until July 2016 and 
subsequently he had undertaken some consultancy work for HM as a contractor. 
This had ceased in September 2019. HM asked Dr Groom to consider Mr N’s 
second PIB appeal based on his experience, as all its senior physicians at the 
time had had previous involvement in Mr N’s case. In his report Dr Groom stated 
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he had had no previous involvement in the case and that he was an 
independent specialist occupational physician. 

• Nevertheless, it was reasonable for Dr Groom to provide his medical opinion on 
Mr N’s second PIB appeal. Procedurally there was no requirement for Mr N’s 
appeal to be considered by an external clinician independent of HM. 

• Mr N said Dr Groom’s opinion was biased towards his former colleagues. But Dr 
Groom had considered the available medical, and other, evidence and had 
reached his own opinion. As a medical professional, Dr Groom could be 
expected to offer an unbiased opinion based on the facts of the case. Mr N had 
offered no evidence of bias on Dr Groom’s part.  

On apportionment 
 

• It was for Dr Groom to weigh all the evidence and reach a conclusion. Dr Groom 
attached most weight to Dr Wylie’s 2017 report on the grounds that Dr Wylie had 
spent considerable time with Mr N and had access to all the GP records, the 
occupational health notes, and hospital records. 

• Dr Wylie gave his opinion that Mr N had a recurrent depressive disorder. Dr 
Wylie said this was based on the medical records indicating that Mr N had 
previously suffered from depressive episodes sufficiently severe for the GP to 
treat him with antidepressant medications. Dr Wyle maintained his position in his 
2018 supplementary report. 

• Mr N said prior to the index injury at work his GP had never signed him off work 
for depression or anxiety and that his employer consistently recorded his 
attendance as exemplary and productivity as exceptional. Nevertheless, in his 
2017 report, Dr Wylie detailed the GP handwritten notes for 2002 and 2003. 
These included: the prescription of antidepressant A…in February 2002; its 
increased dosage the same month; maintenance in June and July 2002; 
reduction in December 2002; “off all treatment” in March 2003; and the 
prescription of antidepressant T…in July 2003. Dr Wylie then detailed entries in 
the GP computerised records, including reference in November 2007 to the 
antidepressant SSRI and in February 2008 to the antidepressant F…   

• Based on the medical evidence, Dr Groom gave his opinion that it was not 
unreasonable to attribute up to 90% of Mr N’s illness to the agreed qualifying 
injury.  

• There was no reason why MyCSP should not have accepted Dr Groom’s 
opinion on apportionment. 

On Mr N’s earning capacity 

• In assessing a person’s earnings capacity, the SMA was required to consider 
the person’s capability for work. There was no requirement to consider the 
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person’s age or their location. Additionally, the availability of work or the 
likelihood of the person being offered work was not relevant.  

• In his report, Dr Groom correctly stated that the consideration he was being 
asked to make was not whether Mr N would ever be able to secure a job, but 
rather what influence the qualifying injury had had on his earning capacity.  

• Dr Groom noted that while Mr Cameron had considered Mr N’s employability on 
account of his age this was not a matter that he should consider.  

• Dr Groom disagreed with Mr Cameron’s view that Mr N had “few if any 
transferable skills”. Dr Groom considered that Mr N continued to retain capacity 
for work and that it was not unreasonable to conclude that if Mr N focussed on 
recovery rather than his sense of injustice, then a capacity for work would very 
much be in his best interests.   

• Dr Groom considered Mr Cameron’s identification of appropriate salaries to Mr 
N’s skill set in 2017 to be relevant, as the figures were drawn up at the time 
when the assessment of Mr N’s earnings impairment was first being made. Dr 
Groom noted that the median gross annual pay by age range of £18,355 was 
almost exactly the same as the gross annual average median of £18,636 for full-
time males in the UK for a variety of jobs that Mr Cameron assessed as 
potentially suitable for Mr N. Dr Groom considered that a combination of these 
two figures was not unreasonable as a reflection of Mr N’s earning capacity, and 
taking into account Mr N’s skills and experience compared to his final salary at 
SPS, Dr Groom gave his opinion that Mr N’s earning loss was in the 25% to 
50% band of impairment. 

• Mr N said Dr Groom’s view contradicted his comment that Dr Wylie’s report 
should be given most weight as Dr Wylie’s opinion was that his impairment of 
future earnings was over 75%. But, Dr Wylie’s view, expressed in his 31 July 
2018 report was clearly limited to the fact that Mr N was presently unable to 
undertake employment. That is, Dr Wylie was giving his opinion on the current 
impairment of Mr N’s earning capacity.  

• There was no reason why MyCSP should not have accepted Dr Groom’s 
approach.  

On the unacceptable time the application process has taken. 

• Mr N applied for a PIB in September 2016. MyCSP acknowledged Mr N’s 
application in early October 2016, but belatedly did not submit it to HA until 24 
October 2016.  

• On 16 December 2016, HA contacted MyCSP for technical guidance regarding 
the definition of permanence as Mr N was past pension age. MyCSP failed to 
properly refer the query to the CO until 24 March 2017, a delay of three months. 
The CO answered MyCSP’s query on 31 July 2017, a delay of over four months. 
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• In August 2017, MyCSP updated HM and HM commenced its review of the 
medical evidence. HM then discovered five GP reports had not been transferred 
to it by HA.  

• In September 2017, the reports were obtained from Mr N’s GP and HM issued 
Dr Saravolac’s report.  

• In October 2017, after obtaining a copy of his file from HM via a SAR, Mr N 
notified MyCSP that HM’s file was missing further evidence. After the 
submission of this evidence, HM issued Dr Collins’ report at the end of 
November 2017. 

• In December 2017, Mr N contested Dr Collins’ report and MyCSP sought and 
obtained clarification from Dr Collins. In January 2018, MyCSP notified Mr N 
that, as his impairment of earnings was less than 10%, its decision was that he 
was not entitled to a PIB.  

• In May 2018, in its Stage Two IDRP decision, the CO said there was no doubt 
that Mr N’s application had been a protracted and drawn-out process and 
included unacceptable delays. The CO and MyCSP each paid Mr N £250 for 
this. The total sum was not unreasonable and in keeping with the recommended 
sum for significant non-financial injustice set out in the TPO Office’s current 
guidance. 

• On 21 November 2018, Mr N’s Solicitor submitted Mr N’s PIB appeal of 
MyCSP’s decision.  

• On 11 February 2019, Mr N saw Dr Griffin. On 4 April 2019, HM issued Dr 
Birrell’s report and, following comments on it by Mr N, issued Dr Birrell’s 
amended report on 23 April 2019. 

• In May 2019, MyCSP accepted Dr Birrell’s opinion and allowed Mr N a second 
PIB appeal. In August 2019, Mr N submitted his appeal. HM issued Dr Groom’s 
report in February 2020 and the following month MyCSP issued its PIB decision 
accepting Dr Groom’s opinion. 

• Based on the above sequence of events, it was the Adjudicators view that from 
May 2018 MyCSP did not delay Mr N’s PIB application.   
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Ombudsman’s decision 

 

 

 I have decided that an oral hearing is unnecessary as the evidence, including Mr N’s 
written submissions, is sufficient to determine Mr N’s complaint. 

 Mr N says he cannot see that the Adjudicator considered the timescales under the 
CSIBS rules or guidelines for the processing of PIB applications. He says it is agreed 
that MyCSP and the Cabinet Office failed to process his application correctly and that 
this matter was addressed on 21 May 2018. But it then took MYCSP, the SMA and 
the CO until February 2020 to complete his application. He considers this to be 
unacceptable. 

 Mr N has submitted a recent email exchange he has had with MyCSP. Mr N asked 
MyCSP how long it expected to complete a normal PIB application. MyCSP replied:- 

• On receipt of a completed application, it had 10 working days under the 
contractual arrangement with the CO to either make a decision or arrange for 
information to be referred to the SMA for a medical assessment.  

• While the case was with the SMA for medical assessment, the timeframe was 
determined by the SMA’s own contractual agreements with the CO.  

• On receipt of the SMA’s medical report it had a further 10 working days to reach a 
decision.  

 MyCSP’s reply to Mr N was not in respect of an appeal of a PIB decision, but a PIB 
application. Nevertheless, my assessment of whether MyCSP took reasonable time is 
not fettered by a service level agreement between MyCSP and the CO; and I take 
into account the specific circumstances of Mr N’s case.  

 Mr N’s first PIB appeal was submitted on 21 November 2018. MyCSP referred the 
appeal to HM in December 2018. The matter remained with HM until late April 2019. 
MyCSP issued its decision in mid-May 2019.  
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 Mr N submitted his second PIB appeal on 14 August 2019. MyCSP referred the 
appeal to HM. In late September 2019, HM notified Mr N that it had identified an 
experienced physician who could consider his case and had the agreement of the CO 
to proceed on that basis. Subsequently, HM informed Mr N that it had referred his 
medical file to the clinician on 7 November 2019. Dr Groom completed his report on 
12 February 2020, which Mr N received in advance on 19 February. The same day 
Mr N authorised HM to release the report to MyCSP. MyCSP issued its decision on 4 
March 2020.  

 Based on these events, I do not find that MyCSP unreasonably delayed the PIB 
appeal process from May 2018. I also consider that the pre-May 2018 delay to have 
been adequately redressed by the payment of £250 each by MyCSP and the CO. 

Dr Saravolac’s report 

 Mr N says Dr Saravolac’s report should have been dismissed by the Adjudicator. He 
says that this was determined under the IDRP and HM were to produce a report 
“afresh”. Instead, Dr Saravolac’s report appears to have been an influencing factor on 
the Adjudicator’s Opinion.  

 I disagree. The IDRP decision, dated 17 October 2017, did not determine that Dr 
Saravolac’s report should be dismissed. It recorded that Mr N had advised HM that 
further documentation was missing, and it had agreed to consider his case afresh. Dr 
Saravolac’s report remained part of Mr N’s medical history and, as such, is relevant to 
the material facts of the case. It was appropriate for the Adjudicator to consider this 
report, along with the others relating to Mr N’s case, and I do not consider that any 
undue weight was given to it. 

 

 

 

 

“Any second appeal is considered by a SMA physician different from either the 
one who gave the original advice and/or who considered the first appeal. In 
most cases, the physician considering the second appeal will be a senior 
physician.” 
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 Mr N says Dr Groom signed for work he did not complete and refers to section 71 of 
the General Medical Council’s ‘Good Medical Practice’. This says: 

“You must be honest and trustworthy when writing reports, and when 
completing or signing forms, reports and other documents. You must make 
sure that any documents you write or sign are not false or misleading. a You 
must take reasonable steps to check the information is correct. b You must not 
deliberately leave out relevant information.” 

 Firstly, doctors are not within my jurisdiction, so I cannot consider whether there has 
been any breach of the GMC’s ‘Good Medical Practice’ guidelines.  

 From Dr Birrell’s 10 February 2020 internal email21 it is evident that HM was in receipt 
of Dr Groom’s opinion. Dr Birrell refers to Dr Groom having submitted a “Dr to Dr 
report”.   

 The Form subsequently signed by Dr Groom has five sections. The first section, 
‘Details of application’ comprises: ‘Full Name’, ‘Date of Birth’, ‘Grade’, Staff Number’, 
‘Department’, ‘Episode Number’, ‘Date of Injury’, ‘Nature of Injury’ and ‘Last day of 
Service’. The second section is for listing the medical evidence considered. This is 
not completed, but the medical evidence is detailed in section five. Section three is a 
tick box for the degree of impairment and section four is a tick box for the degree of 
apportionment. Section five is Dr Groom’s detailed medical assessment. The 
information in sections one, three and four is contained in section five.  

 There is no suggestion that Dr Groom colluded with Dr Birrell in the completion of 
section five of the Form, or that the text from Dr Groom’s “Dr to Dr report” was not 
correctly transferred to section 5 of the Form.  

 I do not find that the sections of the Form completed by HM changed the outcome of 
Dr Groom’s opinion causing Mr N injustice.  

The decision on the degree of apportionment and impairment 

 Mr N says the GP notes Dr Wylie referred to were illegible. In fact, in his January 
2017 report, Dr Wylie noted one illegible word and one poorly legible entry in the GP 

 
21 See paragraph 92. 
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handwritten notes from January 1987 to January 2005. This did not impinge on Dr 
Wylie’s understanding of the GP notes and his noting of the prescription of anti-
depressant medication.  

 Mr N says it is unfair to deem a series of close family bereavements the catalyst for 
him being predisposed to an accepted injury at work. Mr N comments that his 
“production, performance, time keeping and attendance” at SPS was consistently 
recorded as “exceptional” and did not reflect an employee who was suffering from 
depression and anxiety.  

 It is not for me to comment on the medical opinion of a doctor. I am only concerned 
with the decision-making process.  

 Mr N says the Guide was not adhered to as submitted medical evidence was not 
considered by Dr Groom. Mr N says HM refused to pass to Dr Groom medical 
evidence that he had submitted three months prior to the issuance of Dr Groom’s 
report.  

 HM appears to have referred the medical evidence file to Dr Groom on 7 November 
2019. Mr N made a further submission after this date to MyCSP, which MyCSP 
forwarded to HM. HM informed both MyCSP and Mr N that as the medical file was 
already with Dr Groom the new documents would not be considered as part of the 
medical assessment.  

 While, with the benefit of hindsight, HM could have referred the further medical 
evidence to Dr Groom, as his report was not completed until February 2020, its 
decision not to do so, as the medical file was already with the clinician, was not 
unreasonable. A line must be drawn at some point; as is the case with applications to 
me. Nonetheless, this matter does not amount to maladministration by MyCSP since 
it had been willing to forward on the late submission. 

 Mr N comments that the Adjudicator suggested that Mr Cameron’s report was solely 
relating to age. He says this was a small part of an in-depth report.  

 I disagree, the Adjudicator considered the content of Mr Cameron’s report in some 
detail. He correctly commented that, while Mr Cameron had considered Mr N’s age 
as a factor in his earnings capacity, age is not a factor when making a PIB award, as 
this would be compensating for an employer’s prejudice rather than the person’s 
incapacity.  

 Mr N says:  

“The adjudicator notes that Dr Groom disagrees with an expert vocational 
consultant [by] whom I was assessed and interviewed at great length and 
considerable cost for court purposes. In addition it is actually correct that I 
have never spoken to, met, engaged in any form of communication [with Dr 
Groom].” 
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 But Dr Groom is an occupational health expert, and it was for Dr Groom to decide 
whether he required a consultation with Mr N. Clearly, Dr Groom considered that he 
had sufficient evidence to give his recommendation without seeing Mr N.  

 Mr N says Dr Groom failed to evidence base that he has transferable skills and that 
he is “healthy enough (mentally) to carry out those duties”.  

 I disagree. In his report Dr Groom said it was clear from the many documents and 
items of correspondence received from Mr N that he did have work capacity at least 
equivalent to his endeavours in composing letters and submissions arguing his case. 
Dr Groom said Mr N’s efforts required “intellect, concentration, application and 
resilience”, all of which Mr N clearly retained. Dr Groom noted Dr Griffin’s opinion 
that, if Mr N was able to progress beyond his mood aggravators, he believed it would 
not prevent him from undertaking or performing comparable roles and responsibilities 
to his previous job with SPS. Dr Groom gave his opinion that with further treatment, 
as identified by Dr Wylie in late 2018, and Mr N’s commitment to move on and 
recover, he could undertake work well before age 65.  

 Mr N says the Adjudicator incorrectly said that he (Mr N) had declared that Dr Wylie’s 
report should be given the most weight. But Mr N has misread the Adjudicator’s 
comment. The Adjudicator was referring to Dr Groom’s view that most weight should 
be given to Dr Wylie’s report. 

 Mr N says, if the medical evidence he submitted in November 2019 had been 
considered by Dr Groom, it would have been obvious at the time of his report, and is 
the case now, that his impairment of earnings remained over 75%.  

 But the fact that Mr N takes a different view to Dr Groom is not sufficient for me to find 
that MyCSP’s acceptance of Dr Groom’s opinion means that its decision was not 
properly made. 

 Mr N says there is a level of convenience when deciding on the degree of impairment 
and apportionment and far too many contradictions. Mr N says HM’s clinicians and 
the Adjudicator accepted Dr Wylie’s comment that there was a predisposed element 
to his injury, but discarded Dr Wylie’s view on impairment. Similarly, the HM clinicians 
and the Adjudicator accepted Mr Cameron’s analysis of the median average pay for 
males in the UK but discarded Mr Cameron’s view that he has no transferrable skills.    

 I disagree. Neither Dr Wylie nor Mr Cameron are occupational health experts. Dr 
Wylie’s view on Mr N’s impairment was clearly a current view on Mr N’s capacity for 
work, rather than to age 65 as required for his PIB award. But, as with a difference of 
medical opinion, a difference of opinion on Mr N’s transferrable skills is not sufficient 
for me to find that MyCSP’s acceptance of Dr Groom’s opinion means that its 
decision on Mr N’s second PIB appeal was not properly made. Nonetheless, Dr 
Groom used the median average salary for the roles Mr Cameron had identified that 
someone with Mr N’s skills and experience could do.  
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 Mr N has submitted a recent email exchange he has had with the personal assistant 
to the general manager of the mental health team (MHT) who have treated him. Mr N 
asked if the clinicians (Drs Haselgrove, Ononye and Cherukuri) had access to his 
complete medical records. He was informed that any clinician would be able to 
access both his electronic patient record and his paper case notes. Mr N has asked 
that this be considered in light of Dr Groom’s comment that the reports from the 
hospital doctors indicate that they did not have sight of his complete primary care 
records, while Dr Wylie did and noted relevant entries carefully in his first report. 

 Again, this is not sufficient for me to be able to say that MyCSP’s acceptance of Dr 
Groom’s opinion means that its PIB decision was not properly made. It was for Dr 
Groom to attach weight to the medical evidence. Dr Groom preferred Dr Wylie’s 
Report, which included extracts from the GP medical records.  

 Mr N has been at pains to highlight points at which the processing of his PIB 
application may have been less than ideal. However, for me to uphold a complaint, it 
is not simply the case that I must identify maladministration; I must also be satisfied 
that the individual has, as a result, sustained injustice. Mr N appears to have lost 
sight of this fact. The outcome of his case has not been adversely affected by the 
sometimes less than perfect approach taken by MyCSP (or HM) and consequently he 
has not sustained injustice. 

 I do not uphold Mr N’s complaint. 

 

Anthony Arter 

Pensions Ombudsman 
21 December 2020 
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Appendix 1 

 The relevant rules are the CSIBS Rules (as amended). These were made, on 22 July 
2002, under section 1 of the Superannuation Act 1972, and came into force on 1 
October 2002. Rule 1(ii) provides that benefits are paid at the discretion of the 
Minister.  
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22 The questions asked by OH are not known. 
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23 The report followed a final CBT session. 
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 Dr Wylie noted:- 

• The report had been commissioned by Mr N’s Solicitors in relation to issues 
pertaining to Mr N’s claim against SPS for mishandling his personal data. 

• Mr N stated prior to the index events at work he had never suffered any significant 
emotional difficulties, attended his GP with such nor undergone any formal 
psychiatric assessment or treatment. 

• GP handwritten notes: the prescription of antidepressant A…in February 2002,  
dosage increased the same month and maintained in June and July 2002, dosage 
reduced in December 2002, off all treatment in March 2003 and the prescription of 
antidepressant T…in July 2003.  

• GP computerised records: November   2007 - “Impression depression discussed 
SSRI24”, February 2008 – “requested f25…”, January 2009 – “noting low mood” 
and March 2009 - “low mood for a long time”.   

 

 

 

 

 
24 An antidepressant. 
25 An antidepressant. 
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 “adjustment disorders. Had recent very large payout, but still rather aggrieved and 
working through things. Await psychology assessment…” 
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26 The date of the report was incorrectly noted as 27 October 2016 – the date Dr Wylie saw Mr N.  
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27 Computerised Cognitive Behavioural Therapy. 
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28 Dr N was provided with the Scheme’s impairment table. 
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29 The Hospital subsequently apologised to Mr N, confirming he had cancelled the appointment. 
 
30 An obsessive-compulsive personality. 
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“The new medical [evidence] provided by [Mr N] for his second appeal 
confirms that he continues to suffer with a recurrent depressive illness for 
which he is receiving treatment from his GP. He has been referred for 
psychological assessment since the first appeal and the latest information 
available to me regarding his mental health is contained in a report dated 15 
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July 2019, following his attendance at nurse-led clinic on 11 July 2019. The 
most recent specialist psychiatric review is that of Dr Shankar, whose report of 
8 December 2018 has already been considered by Dr Birrell.  

It is clear from the July 2019 assessment that [Mr N] continues to be troubled 
with what he considers are unresolved feelings about the way he has been 
treated by his former employer. Notwithstanding an out-of-court settlement, 
reached in August 2017, the whole situation has adversely affected his mental 
health and he finds it difficult to identify what would satisfy him in terms of a 
remedy to the situation. It is apparent that financial resolution is not sufficient. 
However, the available medical reports indicate that when he is asked what 
would help he is unable to identify anything.  

[Mr N] has engaged in psychological support and has received 11 sessions of 
cognitive behaviour type therapy but has not found that to have been of any 
benefit.  It has been suggested in the past that once any litigation processes 
have been exhausted [Mr N] should be able to move on. However I note the 
July 2019 report from Lesley Edwards, which includes,  

“[Mr N] admitted that he has become totally preoccupied with the injustice [sic] 
his previous treatment with the Prison Service despite the fact that he has out 
of court settlement for this. He tells me that he has an ongoing case with his 
pensions agency at present and continually challenges people by email and 
has also been in contact with the Cabinet Office. It was very difficult to get him 
to acknowledge that this is overtaking his life to the detriment of his mental 
health.”  

Accordingly, the locum consultant psychiatrist covering [Mr N’s] geographical 
area has decided that it would not be helpful to offer [Mr N] any further 
appointments in the psychiatric outpatient department, but did make some 
recommendations about [Mr N’s] medication.  

I understand from the GP notes that augmentation of the first-line 
antidepressant medication has been attempted but it is not clear whether the 
addition of r… has been effective. I note that more recently, on 13 November 
2019, [Mr N] had an appointment at the Department of General Psychiatry at 
St John’s Hospital, Livingston with Dr Amin-Selim, the locum psychiatric 
consultant covering the East Calder area. It is not known what the outcome of 
this assessment was, if it went ahead, but I can only assume that following the 
July assessment by the mental health nurse in the department, [Mr N] has 
been re-referred by his GP for further assessment.  

All of this suggests, somewhat as expected by those psychiatrists who have 
seen [Mr N], that he continues to be fixated by a sense of injustice at the way 
he perceives he has been treated by his former employer. This is likely to be in 
part as a result of his personality traits, as identified by Dr Shankar in 
December 2018.  
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[Mr N] has raised the issue of whether he suffered mental health problems 
prior to his difficulties at work. He does this specifically in relation to this 
current appeal, appealing for the first time against the degree of 
apportionment of his award.  Previously he was content with the level of 
apportionment at 70 to 90%. In support of his position that he never had 
mental health problems prior to 2015, [Mr N] states that attendances at his GP 
surgery prior to 2015 were on account of family bereavements.  He states that 
he had no time off work on account of those matters. He also relies on various 
reports by psychiatrists who saw him during 2016 which state that [Mr N] had 
no previous psychiatric history. These reports (from Dr Haselgrove, Dr Ononye 
and Dr Cherukuri) indicate that the hospital doctors did not have the benefit of 
sight of [Mr N’s] complete primary care records. Dr Wylie, the psychiatrist from 
whom [Mr N] sought a report in 2016 to support his case did have access to 
[Mr N’s] complete primary care records and noted the relevant entries carefully 
in his report.  

Dr Wylie saw [Mr N] on 27 October 2016 and he notes at paragraph 16 of his 
report, “Relevant information from additional sources”, a number of entries in 
the GP records that identify periods when [Mr N] consulted his GP on account 
of anxiety and low mood and the GP having prescribed antidepressant 
medication. These entries in the GP record were made in 1991, 2002, 2003 
and 2007. In 2008 [Mr N] requested that his GP prescribed an antidepressant 
and it was noted in March 2009 that he had suffered “low mood for a long 
time. Complex issues underlying, loss and illness of family and friends.”  

In his personal account to Dr Wylie, recorded in his report, [Mr N] insisted that 
he had suffered no mental health issues prior to 2014, when he reported that 
following a grievance against management he started suffering with work-
related stress. Dr Wylie records, “I note that [Mr N] indicated during the course 
of assessment for the purpose of this report that he had never previously 
suffered from any emotional difficulties nor attended his general practitioner 
with such.”  

Dr Wylie’s opinion is that on account of the mental health problems [Mr N] 
suffered prior to 2014 the correct diagnosis is one of recurrent depressive 
disorder. Dr Wylie noted that the depressive episodes suffered by [Mr N] prior 
to 2014 and noted by the GP had been “sufficiently severe for his general 
practitioner to treat him with antidepressant medication.”    

Dr Wylie concluded, “I am unable to definitively comment upon the reason for 
this apparent discrepancy which may simply reflect an error of memory on the 
part of [Mr N].”   
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“Given the foregoing consideration of the available medical evidence I 
consider that it is not unreasonable to attribute up to 90% of the illness [Mr N] 
suffers to the agreed qualifying injury. Whatever [Mr N] has told various 
psychiatrists who have seen him over the years, I consider that Dr Wylie’s 
report should be given the most weight. Dr Wylie spent considerable time with 
[Mr N] and had access to all the GP records, the occupational health notes 
and hospital records. It is clear from Dr Wylie’s evidence and the primary care 
records that [Mr N] did have mood difficulties for which he consulted his GP 
and for which his GP felt it necessary to prescribe antidepressants, on a 
number of occasions and all well before 2014.  

Therefore, [Mr N] having an established diagnosis of a recurrent depressive 
illness prior to 2014 and considering his enduring personality traits, as 
identified by Dr Shankar, this made [Mr N] far more susceptible to the 
difficulties that were to arise following his perceived treatment at work from 
2014 onwards. Whilst it is clear that the majority of the attribution of his current 
mental health problems lies with the agreed qualifying injury sustained at 
work, I consider that it is reasonable to apportion up to 10% as being the result 
of pre-existing mental health problems and personality traits. I therefore agree 
with the previous decisions that 71-90% of the illness should be considered 
attributable to the qualifying injury, which were accepted by [Mr N] until this 
appeal.” 

 

“[Mr N] contends that he has no earnings capacity and will never be able to 
return to the workplace before his state pension age. He believes that he 
should therefore receive benefits commensurate with total impairment, which 
means a greater than 75% loss of earnings. As noted earlier, [Mr N] relies 
specifically on the reports from Dr Wylie, Mr Cameron’s assessment of his 
future earnings and Dr Griffin’s report from February 2019.  

Dr Wylie’s response to the question posed by [Mr N’s] solicitor in the letter of 
instruction, “Please indicate in the table below to what degree you estimate 
[Mr N’s] general earnings capacity has been impaired only by the effects of the 
qualifying injury”, is:  

“As stated, I would not consider that at the present time [Mr N] is able, on 
account of his mental health difficulties, from undertaking employment and 
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thus his general earning capacity has been significantly impaired. He remains 
signed off sick from work and as such, given his continuing mental health 
difficulties, would be in my opinion he is [sic] experiencing a degree of 
impairment of greater than 75% equating to total impairment.”  

My interpretation of Dr Wylie’s statement is that at the time of his report, 17 
August 2018, [Mr N’s] degree of earnings impairment was assessed as being 
greater than 75%. Nevertheless, within the same report, written following a 
consultation on 31 July 2018, it is noted that [Mr N] told Dr Wylie that he had 
applied for two jobs and was looking for jobs with the minimum wage. That 
suggests that [Mr N] considered himself to have some earnings capacity; 
whether he actually secured the job is immaterial to the consideration of his 
earnings capacity.  

I do agree with Dr Wylie that given the intrusiveness of [Mr N’s] enduring 
rumination on the various matters that he feels he has been dealt an injustice 
about, that his earnings capacity is likely to be significantly reduced. However, 
the psychiatric evidence available is that his dealings with Civil Service 
Pensions have become all consuming. Indeed [Mr N] told Dr Wylie in July 
2018, as recorded in his report, that he “thinks about nothing else every day”, 
and “I want the people who did what they did to me to go through the due 
process” and “I cannot let this go.” 

[Mr N] has indicated to various clinicians who have assessed him, including to 
Dr Wylie at the psychiatric assessment in July 2018, that he does not know 
what would be sufficient resolution to allow him to move on. Dr Wylie records, 
“[Mr N] himself is unable to specifically detail what outcome he would consider 
satisfactory.” Dr Wylie suggests, and I agree, that with regards to [Mr N’s] 
mental health a more intensive psychotherapy approach would be appropriate 
and might be more successful, but that such an approach would probably 
need to be accessed privately. Dr Wylie adds a caveat to his recommendation, 
“This would, however, require that [Mr N] was motivated to recover from a 
psychiatric perspective and put his desire for recovery and motivation 
therefore above that of his desire to see those he perceived as wronged 
against him brought to order for the perceived behaviour.” This is the essence 
of [Mr N’s] current situation, as I see it from the evidence provided.   

I consider that it is clear from the many documents and items of 
correspondence received from [Mr N] that he does have work capacity, at 
least equivalent to his endeavours in composing letters and submissions 
arguing his case for the past three years. His efforts manifestly require not 
only intellect but concentration, application and resilience, all of which he 
clearly retains. Dr Griffin indicates in his report from 2019 that if [Mr N] were 
able to progress beyond his mood aggravators then he believed that [Mr N’s] 
mental wellbeing would not prevent him from undertaking or performing 
comparable roles and responsibilities to his previous contracted job. The issue 
is whether [Mr N] either wants to or can move on with this matter. The 
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evidence is such that he may not be able to, but without an attempt at more 
intensive psychotherapy along the lines suggested by Dr Wylie it is not known 
whether [Mr N] can progress.  

Mr Cameron’s assessment of [Mr N’s] earning capacity considers a variety of 
information sources, including Dr Wylie’s conclusions, [Mr N’s] age, likely roles 
for a person with [Mr N’s] skills and experience and analysis of the 
employment of those with mental health problems, published by the Royal 
College of Psychiatrists. Mr Cameron calculates that [Mr N] has sustained an 
earnings loss of, for the sake of argument, around £10,000 per year as he is 
no longer employed as a Residential Officer for the Scottish Prison Service. Mr 
Cameron cites the Annual Survey of Hours and Earnings (ASHE) published by 
the Office of National Statistics in November 2017, which at the time of the first 
consideration of [Mr N’s] injury benefit was the latest available confirmed 
earnings data.   

An assessment of earnings impairment should be completed on leaving 
employment, which [Mr N] did in September 2016.  Prior to his absence from 
work on account of work-related stress [Mr N] was working a full week. Mr 
Cameron uses a standard 37.5 hour week when considering [Mr N’s] earning 
potential. The consideration I am asked to make is not whether [Mr N] would 
ever be able to secure a job, but rather what influence the qualifying injury has 
had on his earnings capacity. Mr Cameron considers [Mr N’s] employability on 
account of his age but that is not a matter that I should consider. Mr Cameron 
concludes that [Mr N] has “few if any transferable skills”, a conclusion that I do 
not agree with and struggle to find evidence for.  

I consider that [Mr N] continues to retain capacity for work. I believe that it is 
not unreasonable to conclude that if [Mr N] focussed on recovery rather than 
his sense of injustice, then a capacity for work would very much be in his best 
interests. Worklessness, for whatever reason, is not in [Mr N’s] best interests 
and is associated with poor health, particularly mental health difficulties. There 
is much medical literature providing evidence to support the contention that 
work is in most cases good for individuals, not just for the financial benefit it 
provides but for the other non-financial benefits that working affords. I 
therefore consider that with further treatment, as identified by Dr Wylie in late 
2018, and commitment from [Mr N] to move on and recover, that he could 
undertake useful and beneficial work well before his state retirement age.  

I consider that Mr Cameron’s identification of appropriate salaries to [Mr N’s] 
skill set in 2017 is still relevant now, as those figures were drawn up at the 
time when the assessment of [Mr N’s] earnings impairment was first being 
made. The median pay by age range of £18,355 is almost exactly the same as 
the average median of £18,656 for full time males in the UK for a variety of 
jobs that Mr Cameron assessed as potentially suitable for [Mr N]. I consider 
that a combination of these two figures is not unreasonable as a reflection of 
[Mr N’s] earning capacity, taking into account his skills and experience. Using 
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[Mr N’s] final salary, as given in the bundle, of £28,891, these two figures give 
an earnings loss of 35 or 36%, either of which is in the 25 to 50% band of 
impairment. I do not believe that the evidence available to me supports the 
contention that [Mr N’s] earnings capacity equates to more than 75% earnings 
impairment.     

Dr Wylie suggests within the second of his reports that the remedy to the 
ongoing issues for [Mr N] appears not to be financial. It may be that the exact 
quantum of his injury benefit is not important to him. If not, then it is difficult to 
understand why he has appealed the injury benefit decision again. If what [Mr 
N] said to Dr Wylie reflects his true target in this matter, in that he wishes 
those whom he considers were responsible for his agreed injury to undergo 
“due process”, then he is misguided if he thinks that challenging decisions 
made about the permanent injury benefit award is an appropriate way to 
achieve that aim.”   
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