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Ombudsman’s Determination  

Applicant 

Ombudsman 

Professor G  

The expressions Ombudsman or Pensions Ombudsman shall, 

where the context so requires, include references to the Deputy 

Pensions Ombudsman  

Scheme  NHS Pension Scheme (the Scheme) 

Respondents East London NHS Foundation Trust (the Trust) 

NHS Business Service Authority (NHS BSA) 

Complaint summary 

 

 

 

Summary of the Deputy Pensions Ombudsman's Determination and 
reasons 
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Detailed Determination 

Material facts 

 

 

“Persons whose pensions under the scheme are payable may not contribute to 

or accrue further pensionable service under the scheme.”1 

 

 On 19 February 2001, the Trust offered Professor G a permanent appointment. His 

contract of employment dated 19 February 2001, stated at Clause 4:  

“Superannuation 

Your appointment does allow you to become a member of the National Health 

Service Superannuation Scheme although membership is voluntary. Payments 

will automatically be deducted at source from your salary. If you wish to opt out 

of the scheme, the payroll service, NSA should be contacted so that appropriate 

arrangements can be made. 

The broad principles of the scheme are explained in the booklet enclosed. 

Should you opt to become a member of the National Health Service 

Superannuation Scheme, your employment will be contracted out of the State 

Pension Scheme (SERPS).” 

 

 

 
1 Professor G would also not have been able to join the 2008 Scheme from 1st April 2008 under the NHS 

Pension Regulations 2008, as to do so he would have needed to have been an active member of the 1995 
Section of the Scheme on or after 1 April 2008. 
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“However, due to the particular circumstances of Dr G’s case, it is possible to 

give him the following options: 

• To take his preserved benefits from age 60 and have a refund of his 

pension contributions with Bedfordshire & Luton Community NHS Trust 

(already paid). 

• To continue to pay contributions to this Scheme, on an exceptional basis, 

for as long as this employment with Bedfordshire & Luton Community 

NHS Trust continues.” 

 

“It is not possible for the Pensions Agency to give you financial advice, we can 

only inform you of the options available to you. These are as follows: 

1. To take your preserved benefits from age 60, and have a refund of his 

pension contributions with Bedfordshire & Luton Community NHS Trust 

(already paid) This means that with the appropriate cost of living 

increases you would have received total benefits of 

Pension £2271.04 a year 

Lump sum £6813.12 

Widow’s pension £1135.52 

2. To continue to pay contributions to this Scheme, on an exceptional basis, 

for as long as this employment with Bedfordshire & Luton Community 

NHS Trust continues. This means the totals of your current benefits at 

31.05.2002, including the cost of living on your practitioner benefits are: 

Pension £9491.99 a year 

Lump Sum £28475.97 

Widow’s pension £4746 a year, 

 
2 We are unable to find any legal basis for the statement. It was correct however that Professor G could not 

re-join the Scheme for the reasons set out in paragraph 15 above. 
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Will you please let me know how you wish to proceed in this matter.  A pre-paid 

envelope is enclosed for your reply”. 
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Summary of Professor G’s position 

 

 

 



PO-17403 

7 
 

 

 

 

 

 

 

 

 
3 In effect Professor G is making a complaint that he has sustained both non-financial injustice (distress and 

inconvenience) and also that he has sustained financial injustice as a consequence of maladministration by 
NHS BSA involving various infringements of legal rights (which would fall within my jurisdiction under section 
146(1)(a) PSA 93) and also has referred various disputes of law to me which I have jurisdiction to investigate 
under section 146(1)(c) PSA 93.  It is well established that there is overlap between the Ombudsman’s 
powers to investigate and determine complaints of maladministration under section 146(1)(a) PSA 93 and 
the Ombudsman’s jurisdiction to investigate disputes of law.  Also, maladministration will often involve a 
breach of law or infringement of a legal right although the expressions maladministration and breach of law 
are neither synonymous nor co-terminous (see for example Westminster City Council v Haywood [1996] 2 All 
ER 467 and Hillsdown Holdings v Pensions Ombudsman [1997] 1 All ER 842 at [73]). 
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 In the context of Professor G’s complaint:- 

 

 



PO-17403 

10 
 

 

 The Ombudsman’s findings of fact on these points in the earlier Second Preliminary 

Decision are permissible and so the decision on negligent misstatement should stand. 

 NHS BSA has argued that the statutory bar on Professor G’s enrolment into the 

Scheme is the crucial consideration, and that the suggestion of a duty of care is an 

attempt to circumvent the statutory bar. The correct view is that in the case of a breach 

of duty of care which results in loss and damage, then that act, or omission is negligent. 

 Corsham is relevant as there was a statutory bar in the form of a tax penalty if they 

returned to police employment, and the scheme had no power over HMRC’s 

regulations. But this did not prevent a duty being imposed that the scheme provides 

correct information about the tax position to allow the officers to take this into account. 

 Negligent misstatement, crucially, is typically applied when something that does not 

exist is negligently represented as existing, as is the case here. 

 There is no question, that the representation made by NHS BSA to Professor G was 

not a representation. NHS BSA has sought to argue it was not a representation, but an 

“offer or promise”, but the representation in this case is clear, that Professor G could 

join the Scheme. This was a false statement made negligently. 

 Professor G confirms that he relied upon the statement to his detriment. Even if NHS 

BSA now says that it also relied upon it, this negligence is just further proof of its own 

negligence given that it ought reasonably to have known the rules of the Scheme that 

it administers.  

 NHS BSA refers to mistake; however, mistake is a means of voiding a contract, and 

yet the Ombudsman has said that there was no contractual relationship between it and 

Professor G. It is unlikely that this can apply in any way or at all. Alternatively, if NHS 

BSA contends that a mistake cannot found an action for negligent misstatement, then 

that is wrong in law. 

 The Corsham decision assessed loss by addressing three questions taken from Hagan 

v ICI Chemicals & Polymers Ltd [2002] Pens LR 1 and Thomas v Albutt [2015] PNLR 

29, in the affirmative: 

 

 

 

 Professor G confirms that each of the questions should be answered in the affirmative. 
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 In respect of alleged contributory negligence on the part of Professor G, after 2006 he 

continued to receive statements as if he were an active member of the Scheme and in 

the course of the IDRP, NHS BSA accepted that Professor G was without fault and it 

should not now be entitled to resile from that position. 

Estoppel 

 Professor G does not agree with NHS BSA’s supplementary submissions in respect of 

estoppel following the Second Preliminary Decision (these submissions are 

summarised at paragraphs 133-140 below). Estoppel by representation, as would 

apply in this context, is distinct from the doctrine of equitable estoppel, and estoppel by 

convention does not apply in this case. 

 The decision in Catchpole v Trustees of the Alitalia Airlines Pension Scheme [2010] 

ICR 1405, is a permissible approach to this case. Broadly in Catchpole the member 

was given inaccurate information that his partner needed to be married to him to 

receive benefits under a trust based occupational pension scheme following his death. 

This was not correct. The court held that the partner had a right to the benefits on the 

basis of estoppel by representation as the requirements for such an estoppel as set 

out in Steria v Hutchinson [2006] 64 PBLR at [91]-[94], were satisfied. 

 Estoppel by convention prevents one party from asserting that the shared mistaken 

assumption is not true. In this case, that would be in Professor G’s favour as it is NHS 

BSA which seeks to resile from the mistake to his detriment. The circumstances in 

which an estoppel by convention can arise are summarised in Briggs J in HMC v 

Benchdollar [2009] EWHC 1310, as subsequently modified by him in Stena Line Ltd v 

Merchant Navy Ratings Pension Fund Trustees Ltd [2010] EWHC 1805 (Ch) PLR 411 

at [137], and by Hildyard J in Blindley Health Investments Ltd v Bass [2015] EWCA Civ 

1023, [2017] ~ch 389 at [92]. These principles were approved by the Supreme Court 

in Tinkler v HMRC [2021] UKSC 39, [2021] 3 WLR 697 at [53]. 

 In this context, NHS BSA’s statement on 20 May 2002, was clearly a representation for 

the purposes of estoppel or negligent misstatement. 

 This representation was relied upon by Professor G to his detriment, which is sufficient 

to establish an estoppel. NHS BSA’s mistake as to its powers is not a relevant 

consideration in negligence or legitimate expectation but could be relevant to estoppel 

by convention. However, this does not apply in this case, see paragraph 66 above.  

 Although it appears that the Ombudsman does not have the power to direct an ultra 

vires payment on the basis of estoppel, Professor G contends that Catchpole is 

relevant. 

 Finally, in Tinkler v HMRC [2022] AC 866, in a purposive interpretation of the relevant 

Act, the Supreme Court found that there was nothing in the Act to prevent HMRC from 

being able to rely on an estoppel by convention, despite there being a statutory bar as 

to the validity of service. Therefore, consideration of the statutory provision requires 
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scrutiny of the underlying purpose of the statute itself. It is incorrect to assert that a 

statutory bar under one cause of action is relevant to others. 

Legitimate Expectation 
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Summary of the Trust’s position 
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“…the only implied term that could reasonably be considered to apply in the 

circumstances is for the Trust to be obliged to make relevant contributions 

properly payable to the NHS Pension Scheme, as this is the only scheme 

referred to in the relevant offer letter.”  
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Summary of NHS BSA’s position 
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 NHS BSA disagrees with the legal analysis that it is liable to compensate Professor G 

for breach of a duty of care owed to him or that it has breached his right to property. 
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4 The Ombudsman would note in relation to that statement that contributions were made to the Scheme until 

2006 and the Scheme continued to be administered on the basis that Professor G was an active member as 
evidenced by various announcements issued to Professor G in the period up to 2014. 
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Conclusions 
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A Contract and Contractual Estoppel 

A.1 The Trust – contract arguments 

 

 

 

A.2 The Trust – contractual estoppel 

 



PO-17403 

25 
 

 

“[47] Parties are ordinarily free to contract on whatever terms they choose, and 

the court's role is to enforce them. There are exceptions and qualifications, but 

these too are part of the general law of contract. In Greer v Kettle [1937] 4 All 

ER 396, [1938] AC 156, Lord Maugham referred to fraud, illegality, mistake and 

misrepresentation. Similarly, just as a court may refuse in some circumstances 

to enforce a contract on grounds of public policy (a topic closely related to 

illegality), the same will apply to a contractual convention. So in Welch v 

Nagy [1949] 2 All ER 868, the Court of Appeal held that just as parties to an 

agreement to rent unfurnished premises [1950] 1 KB 455, were not competent 

to contract out of provisions of the Rent Restriction Acts which protected tenants 

under such agreements, so a tenant could not be estopped from proving that a 

tenancy was an unfurnished tenancy by entering into an agreement which 

described it as a furnished tenancy. The effect of such an estoppel would have 

been to confer on the courts a jurisdiction which Parliament had said that they 

should not have, namely an untrammelled power to make orders for possession 

of unfurnished premises. In short, contractual estoppels are subject to the 

same limits as other contractual provisions, but there is nothing inherently 

contrary to public policy in parties agreeing to contract on the basis that certain 

facts are to be treated as established for the purposes of their transaction, 

although they know the facts to be otherwise.” [my emphasis in bold] 

 

 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251937%25vol%254%25year%251937%25page%25396%25sel2%254%25&A=0.8517733048279774&backKey=20_T208924189&service=citation&ersKey=23_T208924151&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251937%25vol%254%25year%251937%25page%25396%25sel2%254%25&A=0.8517733048279774&backKey=20_T208924189&service=citation&ersKey=23_T208924151&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251949%25vol%252%25year%251949%25page%25868%25sel2%252%25&A=0.8339238011774951&backKey=20_T208924189&service=citation&ersKey=23_T208924151&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23KB%23sel1%251950%25vol%251%25year%251950%25page%25455%25sel2%251%25&A=0.9821404459160115&backKey=20_T208924189&service=citation&ersKey=23_T208924151&langcountry=GB
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A.3 NHS BSA – contract arguments 

 In its letters of 20 May 2002 and 15 July 2002, NHS BSA (see paragraphs 15-16 above)  

purported to give Professor G an option to continue to pay contributions into the 

Scheme, on an exceptional basis, for as long as his employment with the Trust 

continued.    

 Professor G chose this option. I have not seen the document confirming his response, 

but given the subsequent conduct of the parties, including the arrangement of 

additional pension contributions to be made by Professor G, and the repayment of 

employer’s contributions back to NHS BSA by the Trust, I have no reason to doubt that 

Professor G communicated his wish to take advantage of this option. 

 I have considered whether there is a contract between Professor G and NHS BSA, but 

my conclusion is that there is not, as there is no employment relationship between 

Professor G and NHS BSA, but more critically, NHS BSA does not have power to 

provide benefits under the Scheme other than in accordance with the Regulations.  The 

statement by NHS BSA, that Professor G could exceptionally opt to re-join and remain 

in the Scheme while employed by the Trust was not, in my view, intended to create a 

contract but only to communicate erroneously to Professor G that he could 

exceptionally re-join in the Scheme under the Regulations.  

 The analysis of the position is similar to an issue considered in the HR Trustees v 

German (IMG Pension Plan) [2009] 076 PBLR (Ch), where Arnold J said at paragraph 

163, in relation to the question of whether a contract could override the terms of a trust-

based occupational pension scheme: 

“The final preliminary point is that, in the circumstances of the present case, I 

consider that the Employers must establish not merely that there was an 

intention to create legal relations, but specifically an intention to create 

contractual relations. The reason I say this is that the parties may have intended 

to create legal relations to be regulated by the applicable trust documents. What 

the Employers must establish is an intent to create contractual relations, so that 

the contract is binding even if its terms differ from those of the applicable trust 

documents.” 
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 If I am wrong, and NHS BSA entered into a contractual obligation to permit        

Professor G to exceptionally re-join the Scheme and there is valid consideration 

provided for this option, any contract would be vitiated on grounds of common mistake 

that NHS BSA had power to provide the promised benefit. I have no evidence to 

demonstrate that Professor G or NHS BSA believed that NHS BSA was looking to 

provide a benefit outside of the Regulations or that it would be acting ultra vires by 

providing the benefit. The evidence supports the conclusion that Professor G 

erroneously believed that membership could be granted on an exceptional basis. Many 

schemes do have rules which may permit members to be admitted on special terms, 

although there is no such provision in the Scheme. 

 Moreover, if NHS BSA did enter into a contractual obligation to permit Professor G to 

exceptionally re-join the Scheme, knowing this was not permitted under Regulations, 

then the contract would on the face of it be unenforceable, as NHS BSA did not have 

the capacity to grant benefits other than under the Regulations. However, this does not 

mean that Professor G cannot be compensated for NHS BSA’s actions or that NHS 

BSA should escape liability for making an ultra vires pension promise. I shall address 

this separately.  

 For similar reasons to those discussed in relation to the Trust (paragraph 162-166 

above), I do not consider that a contractual estoppel could arise in relation to NHS BSA. 

I have no evidence to believe that when NHS BSA advised Professor G that it was 

possible for him to re-join the Scheme, NHS BSA knew that it did not have power to 

permit this. Moreover, the relevant case law indicates that contractual estoppel cannot 

arise in cases of mistake. 

 Although not in force at the time, I note section 26 of the Public Services Pensions Act 

2013 (PSPA 2013), enables, in certain circumstances, managers and employers to 

make contributions outside a statutory scheme. This demonstrates Parliament does 

empower public sector authorities to pay special benefits.   

B Negligence 

B.1 NHS BSA – negligence 

B.1.1 NHS BSA’s position 
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5 By which NHS BSA must mean compensate him only for non-financial injustice (distress and 

inconvenience) sustained as a consequence of maladministration and not financial injustice sustained as a 

consequence of maladministration. 
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6 Tenconi v James Hay Partnership [2019] 094 PBLR (008). 
7 Daily unit prices can be found at - https://www.charles-stanley-direct.co.uk/ViewFund?Sedol=3190328 
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B.2 Trust - negligence 

 

 

 
8 My understanding is that under the NHS Pension Regulations 2008/653, Regulation 2K.1 and 2K.2, the 

option to join the 2008 Scheme, applied to active members of the 1995 Scheme on or after 1 October 2009, 
and on the day their option to join the 2008 Scheme was received by the Secretary of State. The relevant 
regulations were inserted by the National Health Service Pension Scheme, Injury Benefits and Additional 
Voluntary Contributions (Amendment) Regulations 2009 SI 2009/2446, with effect from 1 October 2009. 
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C.1  Trust - Limitation and Negligence Claims 
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D Estoppel and Legitimate Expectation  

D.1 NHS BSA - Estoppel by representation/promissory estoppel and estoppel by 

convention 

 

 

 
9 Westminster CC v Haywood 1996] 2 All ER 467 at paragraph 57 and 66;  NHS Beechinor [1997] PLR 95 at 

paragraph [9]; Secretary of State v Turner [2003] 30 PBLR, and East Sussex CC v Jacobs [2004] 24 PBLR 
at [16] and [17], & Police and Crime Commissioner for Greater Manchester v Butterworth [2017] at [35] and 
36]. 
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D.2 NHS BSA - Legitimate expectation 
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D.3 Human Rights Act 1998 

 

 

(a) Bring proceedings against a public authority under the HRA in an appropriate court 

or tribunal (the Pensions Ombudsman is not an appropriate court or tribunal for this 

purpose) (Section 7(1)(a) Human Rights Act); or 

(b) Rely on Convention Rights in any legal proceedings (which will include ombudsman 

proceedings) (Section 7(1)(b) Human Rights Act), but only if he or she is (or would 

be) a victim of the unlawful act. So, if a dispute or complaint is referred to the 

Pensions Ombudsman under the Pension Schemes Act 1993 (PSA 1993), the 

applicant can rely on Convention Rights even though the Pensions Ombudsman 

has no power, unlike the High Court, to make a declaration of incompatibility with a 

Convention Right. 

D.4 Applying the principles to Professor G’s case 
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 If the above principles relating to legitimate expectation are applied to Professor G’s 

case, as I noted at Second Preliminary Decision stage, a legitimate expectation can 

only arise where a public body makes a clear and unambiguous statement which is 

devoid of any relevant qualification (R v IRV Ex p MFK Underwriting Agencies Ltd 

[1990] IWLR 1545 at 1570 (Bingham LJ), and many other cases). I agree with 

Professor G that in applying the test of whether a clear, unambiguous assurance is 

given and it was reasonable for it to be relied upon, the second test is whether the 

public authority has frustrated the legitimate expectation and whether that was so unfair 

as to amount to an abuse of power. Also, as noted by Professor G. the case of R(Majed) 

v London Borough of Camden [1009] EWCA Civ 1029, provides authority that such an 

abuse of power does not have to involve bad faith; incompetence or negligence is 

sufficient, as in this case. 
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D.5 Human Rights Act 1998 breach remedies 
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“8(1) In relation to any act (or proposed act) of a public authority which the 

court finds is (or would be) unlawful, it may grant such relief or remedy, 

or make such order, within its powers as it considers just and appropriate; 

(2) But damages may be awarded only by a court which has power to award 

damages, or to order payment of compensation in civil proceedings. 

(3) No award of damages is to be made unless, taking into account of all the 

circumstances of the case including - 

(a) any other relief or remedy granted or order made in relation to the 

act in question (by this or any other court), and 

(b) the consequence of any decision (or that of any other court) in 

respect of that act,  

the court is satisfied that the award is necessary to afford just satisfaction 

to the person in whose favour it is made. 

(4) In determining - 

 (a) whether to award damages; 

(b) the amount of an award, the court must take into account the 

principles applied by the European Court of Human Rights in 

relation to the award of compensation under Article 41 of the 

Convention.” 

 

 The difficulty with taking into account the principles applied by the ECHR is, however, 

as noted by Lord Carnwath in R (on the application of Sturnham) v United Kingdom 

2002 35 EHRR 177 at [43], that: 
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“The great majority... of awards [under Article 41] are made on an “equitable basis 

reflecting the particular facts…. Most of the decisions are not intended to have any 

precedential effect, and it is a mistake in my view to treat them as if they were”. 

 

 

 

 

 

 
10 McGregor on Damages – Twenty-First Edition Chapter 50-117-122 
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E The complaint against NHS BSA – Right to Join the 2008 Section 

 



PO-17403 

52 
 

F. Redress 

F.1 Loss Calculation 

 In order to calculate the financial loss sustained by Professor G, NHS BSA should 

instruct the Scheme’s Actuary to calculate the following amounts: - 

265.1. the Personal Pension Loss; 

265.2. the Pension and Lump Sum Arrears; 

265.3. the Overpaid Employee Contribution; 

such amounts to be calculated in the manner set out below as at the date of my 

Determination. 

 For the purposes of paragraph 265 above: 

 

 

 

 
11 Daily unit prices can be found at - https://www.charles-stanley-direct.co.uk/ViewFund?Sedol=3190328 
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F.2 Tax 

 It is well established that when a court (or for that matter the Ombudsman) makes a 

damages (or its equivalent) award, it should generally seek to apply Gourley or reverse 

Gourley principles to put an individual in the same net tax position they would have 

been if the breach of law to which the damages award relates, had not been made.  

Throughout most of the period in question to which any direction to pay damages 

relates, Professor G, has, it is my understanding, been subject to higher rate tax at the 

rate of 40% . Various adjustments may be necessary to ensure that Professor G will 

not be put into a better position (net of tax) then he would otherwise have been had the 

pension been paid. It is assumed however, that the Personal Pension Loss payment 

will not itself be taxed as it is effectively a damages payment. If this proves not to be 

the case, it will be necessary to gross up the Personal Pension Loss figure for any tax 

which Professor G may be liable.   

 In relation to the Pension and Lump Sum Arrears, it is my understanding that NHS BSA 

will be required to deduct PAYE from the pension payments but not the lump sum 

retirement benefit.  It is also my understanding that it may not be possible to reopen 

Professor G’s last twenty or so tax returns so the payment may need to be taxed in the 

year of payment. Accordingly, if all or part of the arrears of pension paid to Professor 

G by NHS BSA, pursuant to my direction in respect of the period of his pensionable 

service up to September 1985, become liable to income tax at the additional rate 

(currently 45%), rather than the rate at which Professor G would have been charged if 

such sums had been paid at the correct time, NHS BSA shall pay Professor G an 

additional amount to put him in the net tax position he would have been in had these 

amounts been paid at the correct times. My understanding is that any arrears of 

pension and lump sum payments should not be unauthorised for Finance Act 2004, 

purposes. However, if this proves not to be the case it would also be appropriate that 

any unauthorised payment charge is met by NHS BSA. 

F.3 Non-financial Injustice 
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 An award in recognition of the exceptional distress and inconvenience caused, in this 

particularly egregious case, is appropriate. In the circumstances I do not consider that 

the amount offered by NHS BSA, £2,000 is sufficient. An award of £4,000 is, in my 

view, appropriate.  

 I would also recommend that NHS BSA considers whether its staff should receive 

training on the concept of ultra vires, and that NHS BSA staff should put in place 

appropriate systems to make sure NHS BSA staff do not make ultra vires pension 

promises or allow members to re-join the Scheme in circumstances where this is not 

permitted under the Scheme Regulations.   

G. Directions 
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Anthony Arter CBE 

Deputy Pensions Ombudsman 
23 January 2024 


