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 Ombudsman’s Determination 

Applicant Mr A  

Scheme  The Jim Lea Music Limited No 2 Retirement & Death Benefits 

Scheme (the Scheme) 

Respondent Aegon (formerly Scottish Equitable plc) (Aegon) 

Outcome  

 

Complaint summary and background 

 Mr A has complained that Aegon switched the funds in the Scheme from With-Profit 

funds to a Cash fund on his 65th birthday without his authority or consent to do so.  

Aegon then failed to notify him that it had done so.  As a result, Mr A lost the 

difference between the negative yield of the Cash fund and positive investment return 

he would have obtained had the money remained in the With-Profits funds or been 

transferred into equivalent funds.   

 The Scheme, an occupational pension scheme, was set up with Scottish Equitable 

Life Assurance Society, now Aegon, on 1 June 1993. The Principal Employer of the 

Scheme is [Mr A] Music Ltd (the Company). The Company is the sole trustee of the 

Scheme (the Trustee). Mr A is a director of the Company.  

 The Scheme had two members, Mr A and his wife Mrs A.  

 Mr A had one policy (the Policy) under the Scheme.  The terms are set out in the 

Policy booklet and schedule, both of which were sent to Mr A’s financial advisor at the 

time.  The contributions paid into the Policy were invested in with-profit endowment 

funds. 

 The Policy schedule shows Mr A’s normal retirement date (NRD) as 14 June 2014, 

his 65th birthday, and states that 100% of the regular premiums are to be applied to 

the “WPE Fund”.  This meant a with-profit endowment fund. 

 In 1999, the WPE Fund was closed to new investment and Mr A’s future contributions 

were invested in the WP2 (High Equity WP) Fund.  

 The Policy Booklet states: 



PO-17973 

2 
 

“The conditions in this Policy Booklet together with the attached initial Schedule 

which refers to this Policy Booklet, and any subsequent Schedule relating to that 

initial Schedule, and any endorsement to any Schedule and/or the conditions in 

this Booklet (as endorsed from time to time) shall constitute a Policy and a 

contract of assurance between the Trustees of the Scheme specified in the initial 

Schedule and Scottish Equitable Life Assurance Society (“the Society”).”  

 Section 11(E) of the Policy Booklet states:  

“All Units of the Endowment Fund shall be cancelled at Bid Price on the Pension 

Date if not previously cancelled, and if the Employee does not retire on that Date 

the total of their Bid Prices shall be applied under Conditions 5 in or towards 

paying or securing any benefits falling to be paid or secured on that date. Any 

balance shall be reinvested in Units of the Cash Fund at Bid Price or otherwise as 

the Society may reasonably determine.” 

 The Policy Booklet defines the Endowment Fund as the Series B Endowment Fund.  

 On 9 March 2013, Aegon issued an annual statement to the Trustee.  The statement 

was addressed to the Company’s address, which is different to Mr A’s personal 

address.  The statement showed the units held in the High Equity WP Fund and the 

WP Endowment Fund and stated: 

“If the plan continues to your pension date we’ll switch your with-profits investments 

into a cash fund.”  

 On 23 January 2014, Aegon sent a letter to EFG Independent Financial Advice Ltd 

(EFG), Mr A’s financial advisers at that time.  The letter provided Mr A’s retirement 

options and said:   

“Please note that, under the terms of the policy conditions, it is not possible to 

continue any investments in our with-profits type funds after the retirement date 

which was originally selected. If the member is deferring their retirement they must 

switch to one of our other unit-linked funds. 

If with-profits units are to be switched at the originally selected retirement date 

(other than to our cash fund), please write to our Individual Servicing Department. 

If we do not receive confirmation by the selected retirement date, the with-profit 

investment will automatically be switched to our cash fund. The Trustees can switch 

to another unit-linked fund later, again by writing to our Individual Servicing 

Department.”  

 On 11 March 2014, Aegon issued Mr A’s 2014 annual benefit statement.  The 

statement was sent to the Company address and repeated the warning that the funds 

would be switched to the Cash fund from NRD.     
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 On 28 April 2014, Aegon says it sent an early warning letter to Mr A’s financial 

adviser, which also reminded it about the fund switch.  Aegon does not have a copy 

of the letter but has provided a system note to show it was sent.   

 On 8 May 2014, Mr A called Aegon for a valuation of the funds invested in the Policy.   

 On 17 June 2014, Mr A’s funds were switched to the Cash fund. Aegon did not write 

to inform Mr A, the Trustee or Mr A’s financial adviser of the switch. 

 On 26 June 2014, Aegon was informed that Mr A had appointed The Private Office to 

act as his financial adviser (the IFA).  

 On 4 July 2014, Aegon sent the IFA a letter with attached documentation relating to 

the Policy which indicated that a switch from the With-Profit funds to the Cash fund 

had occurred on Mr A’s NRD.  

 On 10 July 2014, the IFA said that he telephoned Aegon to ask questions about the 

attachments, but the Aegon adviser could not find them on its system.  

 On 22 January 2015, Aegon wrote to Mr A’s personal address concerning the options 

available to him. The letter said:                                                                                                            

“This letter provides details of the options available to the member as they approach 

their selected retirement date of 14 June 2015. 

Please note that, under the terms of the policy conditions, it is not possible to 

continue any investments in our with-profits type funds after the retirement date 

which was originally selected. If the member is deferring their retirement they must 

switch to one of our other unit-linked funds. 

If with-profits are to be switched at the originally selected retirement date (other than 

to our cash fund), please write to our Individual Servicing Department. 

If we do not receive confirmation by the selected retirement date, the with-profit 

investment will automatically be switched to our cash fund. The trustees can switch 

to another unit-linked fund later, again by writing to our Individual Servicing 

Department.” 

 The letter misstated Mr A’s NRD and did not mention that his funds had already been 

switched into cash funds. 

 On 12 February 2015, Mr A wrote to Aegon to say that he had decided to defer taking 

his retirement benefits, and “would like his pension fund to remain investment in the 

current investment fund until further notice”.  The funds remained in the Cash fund.   

 On 13 February 2015, the IFA emailed Aegon requesting further information including 

clarification of whether the switch from the With-Profit funds to the Cash fund was 

automatic or instructed.  

 Aegon wrote to the IFA on 3 March 2015, and stated: 
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“The switch from With Profits to Cash in June 2014 was automatic as NRD was 

reached.”  

 On 20 March 2015, Mr A rang Aegon and asked whether his funds would be earning 

interest. Mr A was told that: 

“All the funds are invested on the stock market, so there is interest” 

 On 1 July 2015, Mr A’s accountant complained to Aegon on his behalf.  He said “We 

understand Aegon has switched [Mr A]’s pension fund to cash recently despite the 

fact that [Mr A] has written to Aegon on 12 February 2015 informing Aegon that he 

did not wish to take benefit when his scheme matured on 14 June 2015 and also 

instructed Aegon to keep the investment fund as it was until further notice.”      

 On 7 July 2015, Aegon wrote to Mr A in response to the complaint raised by his 

accountant. It said: 

“…the NRD on this Policy was 14 June 2014, your 65th birthday. On this date we 

switched your investment out of the With-Profits Endowment fund and the High 

Equity With-Profits fund to Cash, in line with the policy conditions. Following the 

NRD you’re unable to keep your policy invested in our With-Profits funds.  

When you wrote to us on 12 February 2015 you advised that you didn’t want to take 

your benefits on 14 June 2015 and would like us to keep your policy investment the 

same. This did happen as by this time you were already invested in Cash…”  

 Mr A referred the matter to his legal adviser, who wrote to Aegon about the matter on 

3 November 2016.  In summary, he complained that Aegon had switched the Policy 

funds from the With-Profit funds to the Cash fund without any authority or permission 

to do so, causing Mr A a loss of rights and benefits to which he was otherwise entitled 

to under the With-Profit funds.  He also said that Aegon had not informed Mr A that 

the fund switch had occurred and had incorrectly told him that the Policy was still 

invested in the With-Profit funds when he spoke to Aegon.  

 Aegon replied to the legal representative on 3 January 2017.  It highlighted clause 

11(E) of the Policy booklet, which according to Aegon states that the Policy would be 

switched to the Cash Fund at NRD.  It also said that it had issued various early 

warnings and annual statements which ought to have brought Mr A’s attention to the 

fact that the Policy funds would switch from the With-Profit funds to the Cash fund at 

his NRD. Therefore, Mr A’s complaint was not upheld.  

 Mr A remained dissatisfied and brought his complaint to us, claiming a loss of 

£85,569.69.  

Main Submissions made on behalf of Mr A   

 



PO-17973 

5 
 

 

 

 

 

 

 

 

 



PO-17973 

6 
 

 

 

 

 

 

 It is accepted that the first three letters refer to a possible fund switch, but it is noted 

that Aegon does not have a copy of the fourth letter dated 28 April 2014. 

 It is not known whether the annual statements sent on 9 March 2013 and 11 March 

2014, were received at the Company’s registered office.  But Mr A does not have 

copies of these letters.  Regardless, the notices warning that the fund switch would 

occur at NRD were not sufficiently prominent in the context of the seven-page 

statement and covering letter. 

 Aegon has belatedly produced a copy of the letter sent on 23 January 2014, 

containing Mr A’s retirement options and further notification of the fund switch.  The 

letter was addressed to Mr A’s IFA, not to him directly.  There is a system note which 

Aegon has produced to show that it was sent, however this does not prove that it 

actually was.  The key issue is whether this letter was actually received.  EFG has 

stated that it has no copy of the letter and no record of the letter being received.  

 Aegon has no copy of the early warning letter it sent on 28 April 2014.  It is unable to 

say who it was addressed to. All Aegon can state is that “our system records 

indicated that an early warning case was completed on 28 April 2014 which meant 

that a letter should have been sent on that date. Therefore, this letter cannot be relied 

upon.” 

 Mr A’s comment about his wife’s much smaller pension fund that, “I think that this 

went to cash some years ago” during his telephone call of 8 May 2014, does not 

show that he knew that for sure, or that he knew the reason for it.  In the intervening 

years Mr A had been seriously ill and the words, “Yes she is in cash the Fund” were 

spoken by Aegon to Mr A, contrary to the assertion by Aegon that they were spoken 

by Mr A. 

 It was not unrealistic to have expected the Aegon adviser to have alerted Mr A to the 

position regarding the switch during the call on 8 May 2014.   
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Submissions from Aegon 

 The Policy booklet states that a contact was formed between Mr A, as beneficiary 

and Trustee, and the Society. Aegon automatically sends Policy terms and conditions 

to an IFA or Trustee when a Policy is taken out.  It had no reason to doubt that a 

Policy booklet was issued when Mr A took out the Policy in 1993.  

 Aegon received no instruction from either Mr A or his advisers to invest the Policy 

monies elsewhere, either before or after his NRD.  

 Under the policy terms and conditions, Aegon was entitled to transfer all units 

invested in Mr A’s pension fund from the With-Profits fund to the Cash fund on his 

NRD.  This was clearly set out in the technical specification which was available to Mr 

A’s financial adviser.  

 Condition 11E is not an unusual clause for this type of policy, and Mr A’s financial 

adviser should have been aware of it. Aegon would have expected Mr A to be aware 

of this condition at the outset.  

 The reference to “or otherwise as the Society may reasonably determine” set out in 

the Condition reflected scope for a general change in approach being considered and 

taken if appropriate by the client.  There was no need for an individual case by case 

review of the position, which would have been disproportionate in terms of cost and 

would have introduced an element of discretion into the management of funds not 

expected for a policy of this nature.  

 Aegon issued correspondence on 15 January 2014 to EFG, who were appointed as 

financial advisers of the Scheme, which came with a warning that the fund switch 

would occur at NRD. EFG did not contact Aegon about the contents of this 

correspondence.  However, Mr A contacted Aegon on 30 January 2014, enquiring 

about the value of the Policy.  Further correspondence was issued to EFG which 

contained the same warning in April 2014.  

 During a call on 8 May 2014, between Mr A and Aegon, it was clear that Mr A was 

aware that his wife’s Policy, which has been set up on the same basis as his own, 

had been switched to a Cash fund.  This shows that Mr A had an understanding of 

how the Policy worked and that the funds would switch to Cash.  The call also made 

clear that he had the benefit of a financial adviser to help explain the terms and 

conditions of the Policy.  

 Aegon also referred to the switch to the Cash fund in its annual statements for the 

years 2013 and 2014.  

 The fund switch was processed in accordance with the contract terms and conditions.  

The switch was automatically created by the system, as Aegon had not had any 

instructions from Mr A to invest the monies elsewhere.  



PO-17973 

8 
 

 Aegon did not write to Mr A to confirm that the switch had taken place, however this 

was clear in the contractual documentation and correspondence that had been 

issued to Mr A.  

 When Mr A telephoned Aegon on 20 March 2015, he was told that the funds were 

invested on the stock market.  This was incorrect; however, this does not change the 

contractual position that Aegon was entitled to switch the funds to Cash and that 

notice had been given in advance of this.  

 It is not clear upon what basis Mr A is claiming a loss of £85,569.69.  He has not 

given Aegon instructions to transfer his funds to an alternative fund and they have 

remained in the Cash fund.  

Adjudicator’s Opinion 
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Ombudsman’s decision 

 Mr A did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Mr A and Aegon have provided further comments which do not change the 

outcome.  I agree with the Adjudicator’s Opinion and I will therefore only respond to 

the main points made by Aegon and Mr A for completeness. 

 

• It noted Aegon’s very belated provision of page two to the Trustee Proposal and 

Members Application document, which should have been provided years ago in 

response to Mr A’s Data Subject Access Request (DSAR), pursuant to which page 

one was provided.  Despite it pointing out the absence of page two, Aegon failed 

to produce this until this very late stage.  

• Aegon had breached data protection legislation and failed to cooperate with it and 

had caused significant unnecessary legal expense.   

• Aegon’s failure to produce page two, despite reminders, demonstrated, at least, 

the slapdash nature of its administration of paperwork.  This was part of a 

recurring pattern and should be considered when assessing its assertions as to 

what it or its predecessor would or should have done.  

• It did not accept that the wording on page two, on which Aegon relied, supported 

its argument for the incorporation of the then applicable Policy Booklet.  The 

document was a proposal and application and not an agreement between the 

parties.  The wording merely requested Aegon to do something in the future, 

namely, to issue a policy. 

• Now that Aegon had belatedly revealed the contents of page two, it could see for 

the first time the crucial wording beneath the Proposer’s signature box, namely 

that:  

“Copies of the appropriate standard Policy form or particulars of the Policy to 

be issued and of this proposal will be supplied by the Society on request”  
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• This showed that Aegon’s assertions, as set out in its email, that “the policy terms 

and conditions would have been sent to the adviser and or the trustee...” lacked 

substance. 

• It was clear from the documentation that the statement that the policy 

documentation was to be sent out was incorrect.  What the belatedly produced 

page two in fact showed was that the established procedure was not to send out 

the Policy booklet unless specifically requested to do so. 

• The fact that Mr A did not have, and could never recall having, a copy of the 24-

year-old policy booklet was thus entirely consistent with a copy of it not having 

been requested and Aegon not having provided a copy of it.  Whatever the 

position when the Policy was initiated by Aegon’s predecessor, now well over 24 

years ago, it did not meet with current regulatory requirements, or proper practice, 

for a pension provider to leave it to the customer to request a copy of the terms 

and conditions on which the pension provider wished to rely.  It was the duty of the 

pension provider to ensure that the customer had been provided with those terms 

and conditions and/or enough information as to make the customer aware of their 

contents before reliance was placed upon them.  This, Aegon conspicuously failed 

to do. 

• It would have expected, given the changing regulatory environment and the 

transfer to Aegon, that amended, or replacement terms and conditions would have 

been – or should have been – provided. It suspected that, as a result of poor 

administration, Aegon may simply have failed to provide them to its customer. 

• It had previously pointed out the evidential inadequacy of Aegon relying upon the 

assertions of what it or its predecessor “would” or “should” have done.  The total 

inadequacy of such assertions was highlighted by the matter addressed above, 

namely of Aegon claiming that documentation proved what its predecessor would 

have done, when in fact the documentation showed that the practice was the 

reverse. 

• As also pointed out above, Aegon’s administrative incompetence, as 

demonstrated by its failure to produce page two of the Proposal and Application 

until very recently, meant that assertions as to what letters and statements would 

or should have been sent out in recent years were wholly unreliable as evidence. 

• As already stated above, the absolute reverse was made clear by page two of that 

document. It was not accepted that the alleged statement on page five of the 

Technical Specification, which refers to “late retirement “, was applicable to the 

situation applying when Mr A’s funds were transferred into the Cash Fund.  The 

situation was simply that the NRD had passed without Aegon obtaining its 

customer’s instructions as to future investment of those funds.  

• Furthermore, the Technical Specification was not alleged to be a contractual 

document. On Aegon’s own case, it was a document that would have been sent 
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some 24 years previously, with the intention that it would be for an IFA, rather than 

the customer.  There was no proof that it was in fact sent then, and it was not 

alleged that it was sent either to Aegon’s customer, or the customer’s IFA, as the 

NRD was approaching.  

 Aegon made the following final submissions:–  

• As had been explained in previous correspondence, its evidence showed that the 

statement of benefits was sent in 2013 and 2014, to the trustees of the Scheme at 

the address that it held for them in Pratt Mews, London NW1 0AD.  The early 

warning letters were sent to the adviser, EFG, in January and April 2014.  None of 

these letters or statement of benefits were returned to Aegon as incorrectly 

addressed or addressee gone away.  If the letters had been returned this would 

have created a new job on the system and the letters would have been re-issued 

to an alternative address or Aegon would have made a note that it no longer held 

an address for the policy holder.   

• The IFA telephoned Aegon on 13 February 2015, to clarify the information which 

had been sent to them on 4 July 2014.  It was clear from this email that the IFA 

could see that Mr A's funds had already been switched to cash.   

• The practice of sending out Policy terms and conditions in the form of a Policy 

booklet referred to current and historic practice.  It was clear from the Trustee 

Proposal and Member’s Application that the Policy booklet was to be sent out 

following acceptance of the proposal. 

• The Technical Specification stated on page 5 "on late retirement all units will be 

switched into the Cash Fund at NRD". 

• The back page of the Trustee Proposal form, which had been signed by Mr A, 

refers to the Policy and states: 

o "We ask you to accept this proposal and to issue to us a policy in your 

current terms".    

• Aegon’s branch office would have forwarded the completed documentation to 

Aegon's head office in Edinburgh to set up.  A policy number would have been 

generated.  This would have triggered the creation of the schedule and this and 

the policy terms and conditions would have been sent to the Adviser and or the 

Trustee.  Aegon could not comment on the Adviser's record keeping but said it 

was clear from the documentation that policy documentation was to be sent out 

and from the Policy Schedule that the correct Policy booklet was EPP3.   
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 Mr A’s representatives have made much of the wording that: “Copies of the 

appropriate standard Policy form or particulars of the Policy to be issued and of this 

proposal will be supplied by the Society on request”.  I take this to mean that the 

Policy form or particulars of the Policy would be issued automatically, and it is a copy 

of the Trustee Proposal that will be supplied on request. 
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 Finally, Aegon has apologised for not releasing page two of the Trustee Proposal 

form earlier, and explained that because this document was held in paper form it was 

likely missed when Aegon’s dealt with the DSAR.  In the circumstances, I do not 

consider that this omission was sufficiently serious as to justify making any award to 

Mr A.  

 I do not uphold the complaint. 

  

Anthony Arter 

Pensions Ombudsman 
1 May 2020 
 

 


