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Ombudsman’s Determination 

Applicant Mrs H  

Scheme  Local Government Pension Scheme (the LGPS) 

Respondents Walsall Metropolitan Borough Council (Walsall MBC) 

West Midlands Pension Fund (the Fund) 

Outcome  

 

Complaint summary  

 

Background information, including submissions from the parties 

 On 1 July 1989, Mrs H joined the LGPS through her employment with Dudley 

Metropolitan Borough Council. She became a deferred member when she left the 

LGPS on 20 September 1992. 

 On 1 September 2004, Mrs H re-joined the LGPS via employment with Serco, which 

was then transferred to Walsall MBC on 1 April 2013. 

 During 2015 and 2016, Walsall MBC wrote to all employees about proposals to 

change employment terms and conditions. 

 On 17 October 2016, Walsall MBC wrote to Mrs H with an offer to vary her contract. It 

said that if an agreement could not be reached with her, “this will result in a further 

letter dismissing you from your current contract with notice, and offering you a new 

contract on these new terms”. It asked for a response by 4 November 2016, and said 

the new contract would be effective from 1 April 2017. In essence, the main changes 
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were to do with essential car allowance lump sum payments and rates, and a pay 

freeze.   

 On 15 December 2016, Mrs H met with Walsall MBC but failed to reach any 

agreement regarding the new contract. 

 On 19 December 2016, Walsall MBC wrote to Mrs H to inform her that her 

employment would be terminated on 31 March 2017, on grounds of “some other 

substantial reason” (SOSR). The letter incorrectly said that she would not be entitled 

to take her pension or receive a redundancy payment. 

 On 28 December 2016, Mrs H appealed against her dismissal. 

 On 14 March 2017, Mrs H emailed Walsall MBC for pension illustrations covering 

early retirement or flexible retirement on 31 March 2017. She also made the following 

request:  

“As my employment contract has been terminated due to ‘some other 

substantial reason’ (implementation of the terms and conditions proposals in 

order to contribute £2m to the £86m savings required by the council) as of 31 

March 2017, can you please advise if this would be classed as leaving my 

post due to ‘business efficiency’. If so, could you please provide an illustration 

of pension benefits I would receive”. 

 Walsall MBC replied on the same day and said that it was unable to provide pension 

estimates, except in cases of redundancy. It provided an online link and asked Mrs H 

to register with the Fund online to generate the estimates herself. 

 On 27 March 2017, Mrs H asked Walsall MBC to delay her dismissal pending the 

outcome of her appeal. However, this was rejected on 29 March 2017. 

 On 30 March 2017, the Employment Appeals Committee of Walsall MBC met and 

upheld Mrs H’s dismissal on the grounds that suitable alternative employment had 

been offered to her; the change of contract was to deliver budget savings and not 

related to her TUPE transfer; and Walsall MBC had been proportionate in making the 

changes.  

 Mrs H left her employment with Walsall MBC on 31 March 2017 and became entitled 

to deferred benefits from the LGPS. She then complained under the Fund’s internal 

dispute resolution procedure (the IDRP). She said that Walsall MBC was refusing to 

pay her benefits contrary to the rules of the LGPS. Mrs H maintained that those rules 

qualified her for immediate payment of benefits, with no reduction for early payment, 

as her dismissal was for reasons of business efficiency. 

 On 10 April 2017, Mrs H wrote to Walsall MBC. She asked to retire on grounds of 

business efficiency from 1 April 2017 and claim her pension unreduced. 
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 On 12 April 2017, Walsall MBC wrote to Mrs H stating that her employment ended on 

31 March 2017 due to dismissal. It said that she was entitled to deferred pension 

benefits.  

 On 8 May 2017, Walsall MBC replied to Mrs H under stage one of the IDRP. It said 

that the decision regarding termination due to business efficiency was for it to decide. 

While the decision to bring in the changes did consider savings to the council, it was 

also to bring Mrs H (and her colleagues) on par with other staff on new terms and 

conditions. Her complaint was not upheld, and she was given the option of appealing 

to the Fund. 

 On 11 July 2017, the Fund wrote to Mrs H about her complaint. It quoted Regulation 

30 of the LGPS Regulations 2013 (see Appendix), and said that the decision 

regarding business efficiency rests with the employer. It said her dispute concerned 

her employment contract, not her pension. Consequently, it fell outside the IDRP.  

 On 17 July 2017, Mrs H appealed to Walsall MBC. She said the Fund had declined to 

consider her complaint under stage two of the IDRP. She disagreed with the stage 

one decision and said that she had been discriminated against based on her sex. 

She maintained that her employment was terminated on grounds of business 

efficiency. 

 On 30 August 2017, Walsall MBC wrote to Mrs H reiterating the earlier decision. It 

stated that her dismissal was not on grounds of business efficiency and denied the 

allegation of discrimination.  

 Unhappy with Walsall MBC’s response, Mrs H brought her complaint to us for 

independent review. 

 In its response to Mrs H’s complaint, Walsall MBC explained that talks commenced in 

2015, regarding changes to employees’ contractual terms and conditions. In line with 

this, Walsall MBC wrote to Mrs H on 17 October 2016 with an offer to vary the terms 

and conditions of her employment. It proposed to re-employ her, with no changes to 

her team’s working practice, hours worked or targets. Walsall MBC has further 

explained that Mrs H’s pay would not have been affected, although it would have 

meant a freeze on the anticipated increase due in September 2017. However, Mrs H 

failed to accept the proposed changes, and her employment was terminated on 

grounds of SOSR. It did not agree that Mrs H was entitled to take her pension without 

reduction for early payment.  

 The Fund issued the stage two IDRP decision in July 2018. It apologised if Mrs H 

considered that she had been misled, and highlighted that the online illustrations 

included the following warning: 

“[For] guidance only and should not be relied on without establishing the 

accuracy of the information contained therein, when making a decision to 

retire. In that circumstance you should obtain the necessary details from your 

employer’s personnel or pensions department”.  
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 Mrs H did not accept the Adjudicator’s Opinion and the complaint was passed to me 

to consider. Mrs H provided her further comments, but these do not change the 

outcome. Mrs H raised many issues in her comments, the relevant ones are 

summarised below:-  

• Walsall MBC was seeking to make business efficiency savings and so the 

termination of her employment was by reason of business efficiency.  

• The response from Walsall MBC to her email on 14 March 2017, was inadequate 

and included an incorrect link for the Fund. She says that this failure to provide 

procedural pension advice on accessing pension quotes is a breach of contract.  

• As she did not return to work after 31 March 2017, that represented implicit 

consent that her employment was terminated by mutual consent on grounds of 

business efficiency.  

• The stage one IDRP decision was issued by the Executive Director (Change and 

Governance) instead of the Executive Director (Resources). In any event, as there 

is no definition of business efficiency, the decision maker cannot determine that 

she was not dismissed on that basis. The stage two IDRP decision took too long 

(June 2017 to July 2018) and gave no reason for the delay. The stage two 

decision was also issued by the Deputy Managing Director of Wolverhampton 

Council instead of the Managing Director, or the Fund.  

• In her termination letter of 19 December 2016, Walsall MBC incorrectly said that 

she would not be able to access her pension on the termination of her 

employment. She relied on this until March 2017, when she became aware that 

she could take her pension with reduction for early payment.  

• Mrs H would like a wide range of remedies to compensate her for the actions of 

Walsall MBC and the Fund.  

 I agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Mrs H for completeness. 

Ombudsman’s decision 
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Anthony Arter 

Pensions Ombudsman 
23 September 2019 
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Appendix 

Local Government Pension Scheme Regulations 2013 (SI 2013/2356) 

Regulation 30 

(7) Where an active member who has attained the age of 55 or over is dismissed from 

an employment by reason of redundancy or business efficiency, or whose 

employment is terminated by mutual consent on grounds of business efficiency, that 

member is entitled to, and must take immediate payment of –  

(a) retirement pension relating to that employment payable under regulation 16 

(additional pension contributions), adjusted by the amount shown as 

appropriate in actuarial guidance issued by the Secretary of State; and 

(b) any other retirement pension relating to that employment payable under 

these Regulations, without reduction. 

 


