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Ombudsman’s Determination 

Applicant Mr S 

Scheme BASF UK Group Pension Scheme (the Scheme) 

Respondent  BASF PLC (BASF) 
  

Outcome  

 

 

Complaint summary  

 Mr S has complained that BASF has refused to grant him a Severe Incapacity 

pension. 

Background information, including submissions from the parties 

 

 

 

(A) Dr Staines’ medical report and the seriousness of Mr S’ condition; 

(B) Mr S’ personal statement relating to health problems; 
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(C) His reasonable expectations; 

(D) His employment history; 

(E) That the incapacity pension was introduced after he had gone on long-term sick 

leave; and 

(F) The cost of the benefit. 

 On 9 August 2017, BASF, acting through the Pension Management Group (PMG), 

met to consider Mr S’ application for a Severe Incapacity Pension.  The Minutes from 

the meeting show the PMG were instructed not to consider Mr S’ pre-employment 

medical or questionnaire.  The PMG confirmed it was satisfied that Mr S was under a 

Severe Incapacity.  However, the PMG exercised its discretion in deciding not to 

award a Severe Incapacity pension.  In notifying Mr S of the decision, BASF said that 

the PMG had carefully considered a number of factors, including: Mr S’ employment 

history with BASF, the fact that the Severe Incapacity Pension was introduced after 

Mr S had gone on long term sick leave, the estimated cost of providing Mr S with a 

Severe Incapacity Pension and the Scheme’s finding position.  BASF confirmed this 

decision to Mr S on 22 August 2017. 
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Adjudicator’s Opinion 

 

• There is no dispute as to whether Mr S is incapacitated; both parties agree that he 

is.  It falls to BASF to decide whether to grant a Severe Incapacity Pension. 

• The Scheme rules make it clear that the decision to grant a Severe Incapacity 

pension is at the discretion of BASF.  Because BASF’s power is discretionary, it is 

allowed to act in its own commercial best interests.  The only requirement is that 

BASF must not make a perverse decision; that is to say, a decision which no 

reasonable decision maker, properly directing itself, could arrive at in these 

circumstances. 

• Whilst the Adjudicator noted that BASF has not gone into detail about its decision 

regarding each factor considered, the Adjudicator believed that BASF has made it 

clear overall why it has reached the decision it has. 

• The Adjudicator did not believe that BASF manipulated facts. Instead, he 

considered that BASF acted properly in considering all facts, including facts that 

weren’t considered during the original application. 

• The Scheme’s funding deficit was correctly considered during the decision making 

process.  The discretionary nature of Rule 8.1 means BASF are free to act in its 

own best interests so long as it doesn’t come to a perverse decision.  A 

reasonable decision maker would have considered the funding deficit when 

assessing Mr S’ application for a Severe Incapacity Pension. 

• The Adjudicator did not agree that BASF were, “changing tactics in order to reject 

the application”.  When the Deputy Ombudsman issued a Determination on the 

original complaint, she instructed BASF to take its discretionary decision afresh.  

The Adjudicator believed BASF reviewed the decision in line with the Deputy 

Ombudsman’s instructions, and came to a reasonable decision. 

 Mr S did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Mr S provided his further comments, saying that: - 

• BASF has continually manipulated the facts of the case. 
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• BASF has changed its view on previously considered factors.  It has made a 

decision to reject Mr S’ application and it will continue to change the factors 

every time it is asked to revisit the decision. 

• The Adjudicator has not questioned why BASF was allowed to use cost as a 

factor, when it was BASF who set the payable level as 50% of pensionable 

salary. 

• BASF has used the deficit to decline the claim.  BASF has said that it is taking 

steps to resolve the deficit so it cannot rely on this to decline the application. 

 I agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Mr S for completeness. 

Ombudsman’s decision 

 

 

 If I am not satisfied that the decision has been taken properly I can ask the decision 

maker to look at the matter again.  However, I will not usually replace the decision 

maker’s decision with a decision of my own, nor will I tell them what their subsequent 

decision should be. 
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 Therefore, I do not uphold Mr S’ complaint. 

 
Karen Johnston 

Deputy Pensions Ombudsman 
10 September 2018 
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Appendix 

Rule 8 – Severe Incapacity Pension 

8.1 Grant of Severe Incapacity pension 

When a DC Member (other than a DB Active Member) is in Active Membership and is, in 

the opinion of the Trustees, suffering from a Severe Incapacity and retires from Service 

with the consent of the Principal Company before Normal Pension Age (or State Pension 

Age, if later) but on or after 1 April 2014, the Principal Company may (but is not bound to) 

direct the Trustees that this paragraph 8 shall apply to the Member provided that: 

 8.1.1 the Member consents to the payment of a pension under this paragraph 8; or 

8.1.2 in the Trustees’ opinion (a) the Members earning capacity is destroyed or 

seriously impaired by physical or mental infirmity and (b) this Member is incapable 

of deciding whether it is in his interest to give his consent. 
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1.2 Facts regarding the application 

Employee Name Gerard Rodgers 

Date of Birth 15/10/1964 

Date joined Company 30/07/2012 

Date joined BPP DC Section 01/09/2012 

Site Bradford 

Last day actively at work 28/01/2013 

Date BASF sick pay was exhausted 13/02/2013 

Employment Notice Period (final pension 

contributions were made) 

01/07/2016 to 30/09/2016 

Date dismissed from BASF employment 30/09/2016 

Pensionable Salary (at date last actively at 

work) 

Basic salary £33,000 plus £15,180 shift 

allowance = £48,180 p.a 

Full Severe Incapacity pension £24,000 p.a 

Member’s Fund Value £6,505 at 31/07/2017 

Member’s total contributions paid to the 

Scheme 

£1,900.86 

Estimated cost to provide the Full Severe 

Incapacity Pension from the BPP DB 

Section 

Approximately £900,000 

 


