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Ombudsman’s Determination  

Applicant Mr D  

Scheme  The Bic UK Pension Scheme (the Scheme) 

Respondents Atkin & Co (Atkin) 

Trustees of the Bic UK Pension Scheme (the Trustees) 

Complaint summary 

 

 

Summary of the Ombudsman's preliminary decision and reasons 
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Detailed Determination 

Material facts 
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“On the basis that the parties will be referring back to TPO for re-determination 

in light of the BIC decision we would suggest, in confidence, receiving a 

preview copy of any consent order (presuming that is the route this goes 

down) to ensure that it doesn’t cause any problem for us in re-investigating 

and re-determining the matter.”  
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“ 

1. The stay on the appeal shall be lifted. 

2. The Pensions Ombudsman’s Determination No. PO-1918 dated 1 

September 2017 shall be set aside. 

3. The matter shall be referred back to the Pensions Ombudsman who shall 

reconsider Mr D’s complaint against Atkin & Co. and MJB Independent 

Trustee in light of the judgment of Arnold J. in Burgess and ors v Bic UK 

Limited [2018] EWHC 785 (Ch).” 

Summary of Mr D’s position 

 

 

Summary of the Trustees’ position 

 

 

 

• The Scheme is a balance of cost scheme and therefore, although it is not a 

respondent to the complaint, it has a real financial interest in the outcome which 

may affect the approach taken to other cases.  

• The Consent Order was approved by the High Court, with the consent of all the 

parties, including Mr D and a representative of the Ombudsman. 
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• The Consent Order requires the Ombudsman to “reconsider Mr D’s complaint 

against Atkin & Co. and MJB Independent Trustee in light of the Judgment of 

Arnold J. in Burgess and ors v Bic UK Limited [2018] EWHC 785 (Ch)”, of which 

the relevant part is whether the Limitation Act 1980, is an applicable defence to 

the equitable remedy of recoupment. 

• The Consent Order does not allow the Ombudsman to reopen the case to the 

extent that new issues not previously considered (including, without limitation, 

change of position or estoppel), would be addressed in the new Determination. If 

they were relevant, they should have been considered under the Original 

Determination. 

• There was no finding of maladministration in the original decision, and no new 

facts have come to light to support such a conclusion. To introduce them now 

would not be consistent with the terms of the Consent order. The Judgment in the 

recent case of Sheffield v Kier Group Plc [2019] EWHC 986 (Ch) (the Kier 

Judgment) is relevant in this regard. 

• The Ombudsman should limit the reconsideration of the complaint to the issues 

referred to in the Consent Order, specifically the implications of the Bic Judgment.  

Conclusions 
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“The Trustees have cited various failings with previous administrators which 

led to the overpayment, including incomplete records and calculations. 

However, that is a matter for the Trustees and, on balance, I am satisfied that 

had the Trustees been more diligent then the overpayments would not have 

occurred. It follows that I am not persuaded that with reasonable diligence the 

Trustees could not have discovered these until 2014.” 

 

 
1 The Adjudicator who initially investigated Mr D’s complaint referred to having considered whether any 

defence applied and explained that no such defence did apply, in paragraphs 25 to 31 of her Opinion.  In my 
Original Determination, I acknowledged this in paragraph 17 of my Original Determination and did not 
disagree with it. 
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“It is common ground that the equitable right of recoupment is a form of set-off 

for the purposes of these provisions.  The issue is to the effect of section 91(6), 

which prevents exercise of the right in the event of a dispute except under the 

order of ‘a competent court’, an expression which is not defined.  Does this 

include a determination by the Pensions Ombudsman? 

… 
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Directions 

 

 

 

Anthony Arter 

Pensions Ombudsman 
28 October 2020
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Appendix 

Appendix 1 

 
Summary of Mr D’s additional costs – provided by Mrs D on 5 August 2019  
 

“You requested a brief note concerning the expenses we have incurred since 

[Mr D] suffered a stroke in October 2017. The stroke left him severely 

incapacitated and it was necessary for several modifications to be made to our 

bungalow and our lifestyle in order for him to be cared for at home. 

It was necessary to refurbish our bathroom to accommodate a wet-room. The 

total cost of this was £11,792.11. This included new units, central heating 

pump, electrics, tiles and labour and refurbishments 

We had to have a ramp to the front door installed - cost £165.00. 

It was necessary to purchase a wheelchair - cost £295.00. 

We have had to employ a carer to assist with [Mr D]'s shower and dressing 

every morning - cost £13.00 per day. (I am [Mr D]’s main carer for the 

remainder of the day and night for which I receive no allowance.) 

We have the services of a physiotherapist every two weeks - cost £52.00 per 

session. 

There were several jobs around the house that [Mr D] used to carry out for 

which we now employ outsiders for their expertise:- 

Any DIY jobs which are needed have to be paid for. 

We have a gardener to cut the grass every two weeks - £25.00: per visit. Any 

additional gardening work is charged extra. 

There are obviously incidental medical requisites (not provided by the NHS) 

which we pay for.” 
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Appendix 2 

 
Extract from the Bic Judgment 
 
“Limitation 
 
169 The Claimants contend that recovery by exercise of the equitable right of recoupment 

is subject to a six year limitation period under section 5 of the Limitation Act 1980, but 
BIC UK disputes this. 

 
170 Counsel for the Claimants relied upon three decisions in support of the Claimants' 

contention. The first two were successive decisions on appeal from the Pensions 

Ombudsman in the same case, Webber v Department of Education (No 2) [2014] 

EWHC 4240 (Ch), [2015] PLR 69 and Webber v Department of Education (No 

3) [2016] EWHC 2519 (Ch), [2016] PLR 1. In the first of these decisions, Nugee J 

held at [79] that a claim for overpayment was subject to a six-year limitation period 

prior to a cut-off date. As is more clearly explained in the second decision at [36]–

[37], however, at that stage the issue between the parties was as to the applicability 

of section 32 of the Limitation Act. In the second decision, Edward Bartley Jones QC 

sitting as a deputy High Court Judge determined what the correct cut-off date was. 

As can be seen from his judgment at [49], however, it was common ground before 

him that section 5 of the Limitation Act applied to the claim for overpayment. 

 

171 More relevantly, in D v BIC UK Pension Scheme (PO-1918, 1 September 2017), a 

determination of the Pension Ombudsman concerning the Scheme, the Ombudsman 

rejected the Trustees' argument that the Limitation Act did not apply to the right of 

equitable recoupment. His reasoning was that equitable recoupment was a form of 

restitutionary claim for unjust enrichment, and it was settled that section 5 of the 

Limitation Act applied to such claims (see Aspect Contracts (Asbestos) Ltd v Higgins 

Construction plc [1015] UKSC 38, [2015] 1 WLR 2961 at [25] (Lord Mance)). 

 

172 Counsel for BIC UK submitted that this reasoning was erroneous, because equitable 

recoupment was not a restitutionary claim for unjust enrichment, it was an equitable 

self-help remedy which did not involve any claim for payment back of the monies 

paid in the past but an adjustment of accounts in the future. Furthermore, the 

application of section 5 of the Act to 'any claim for specific enforcement of a contract 

or an injunction or for any other equitable relief' was excluded by section 36 of the 

Act. In support of these submissions, counsel relied upon the statement in Lewin at 

§42-010 that 'the right of recoupment, being a matter of adjustment of accounts by 

the trustee, is not subject to the Limitation Act 1980', citing Re Robinson [1911] Ch 

502. I accept these submissions.” 

 

 

https://perspective.info/documents/lr-p14webber/
https://perspective.info/documents/lr-p16webber/
https://perspective.info/documents/lr-p16webber/
https://perspective.info/documents/lr-p14webber/#lr-p14webber-jm-1.79
https://perspective.info/documents/lr-p14webber/#lr-p14webber-jm-1.79
https://perspective.info/documents/lr-p16webber/#lr-p16webber-jm-1.36
https://perspective.info/documents/lr-p16webber/#lr-p16webber-jm-1.36
https://perspective.info/documents/lr-p16webber/#lr-p16webber-jm-1.49
https://perspective.info/documents/om-om17344/
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Appendix 3 

 
2 subsection (1) states that no set-off can be exercised against a person’s entitlement under an occupational 

pension scheme 
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Appendix 4 

Extract from TPO’s factsheet, ‘Recoupment in overpayment cases: the 

Pensions Ombudsman is a ‘competent court’’, setting out TPO’s view in 

response to Mr Justice Arnold’s comments in Burgess v BIC UK Ltd [2018] 

EWHC 785 that the Pensions Ombudsman is not a ‘competent court’ for the 

purpose of section 91(6) of the Pensions Act 1995 

Background  

Where the trustees of an occupational pension scheme have mistakenly overpaid 

benefits, they may be entitled to recover the overpayment by off-setting against future 

benefit payments, using the equitable ‘self-help’ remedy of recoupment. 

But, where there is a dispute regarding the amount to be repaid, the set-off cannot be 

exercised, under section 91(6) of the Pensions Act 1995 (PA 1995), unless the 

obligation to repay has become enforceable under an order of a ‘competent court’ or 

in consequence of an award of an arbitrator.  

In the case of Burgess v BIC UK Ltd [2018] EWHC 785, Mr Justice Arnold suggested: 

i) a Determination made by the Pensions Ombudsman was not an order of a 

‘competent court’, because the Pensions Ombudsman is not a court; however  

ii) an order of the county court enforcing any Determination of the Pensions 

Ombudsman, or any direction made by the Pensions Ombudsman in a 

Determination, pursuant to section 151(5) of the Pension Schemes Act 1993 (“PSA 

1993”) would be an order of a ‘competent court’. 

If this were so, the consequence would be that a direction by the Pensions 

Ombudsman permitting trustees to recover overpaid benefits by offsetting them 

against future benefit payments would be of no practical use to the trustees, unless 

they obtained an order from the county court in effect to ‘recognise’ that direction. 

Our position 

We regard Mr Justice Arnold’s comments as obiter. That is, he was not required to 

decide whether the Pensions Ombudsman is a ‘competent court’ for the purposes of 

section 91(6) of the PA 1995 in view of his conclusion on the facts of the case before 

him. He merely gave a provisional view on the matter, which did not form part of his 

judgment on the issues before him. April 2019. 

The court did not have the benefit of hearing full legal arguments on the issue, 

including from the Pensions Ombudsman himself, who was not a party in the appeal. 

The following is a non-exhaustive list of reasons why the Pensions Ombudsman 

considers he is a ‘competent court’: 
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A Pensions Ombudsman Determination brings a dispute to an end 

• The Pensions Ombudsman has jurisdiction to investigate complaints or disputes 

about overpayments under section 146 and determine them in accordance with 

section 151 of the PSA 1993. 

• The Determination by the Pensions Ombudsman of the amount of the overpayment 

that can be recovered concludes the dispute, including also for the purposes of 

section 91(6) of the PA 1995. 

• This is because under section 151(3) of the PSA 1993, the Determination by the 

Pensions Ombudsman of a complaint or dispute and any direction given by him is 

final and binding, subject only to an appeal on a point of law to the High Court. 

The Pensions Ombudsman is judicial, and Determinations are orders or 

judgments. 

• There is established judicial authority, Peach Grey & Co. v Sommers [1995] I.C.R. 

549, that tribunals with the characteristics of a court of law are properly to be 

regarded as courts. The Pensions Ombudsman is such a tribunal.  

• The Pensions Ombudsman is a tribunal under the auspices of the Tribunals and 

Inquiries Act 1992 in respect of its functions under or by virtue of section 146(1)(c) 

and (d) of the PSA 1993 (disputes of fact or law). It is also of note that section 91(6) 

of the PA 1995 applies not just to an order of a competent court, but also to an 

award of an arbitrator, or, in Scotland, a sheriff-appointed arbiter. 

• Under Rule 52.1(3)(c) of the Civil Procedure Rules, a ‘lower court’ is defined as ‘the 

court, tribunal or other person or body from whose decision an appeal is brought’. 

Hence, the Pensions Ombudsman is a lower court for the purposes of the Civil 

Procedure Rules. 

• The Pensions Ombudsman must decide disputes in accordance with established 

legal principles and, apart from in relation to his pure maladministration jurisdiction, 

cannot direct remedial steps to be taken that are not steps that a court of law could 

properly have directed to be taken. 

• The Pensions Ombudsman may refer questions of law to the High Court or, in 

Scotland, the Court of Session: section 150(7) of the PSA 1993. April 2019 3 

• Under section 150(4) of the PSA 1993, the Pensions Ombudsman may certify an 

offence of contempt of court to the county or sheriff court if any person obstructs the 

Ombudsman in the performance of his functions or is guilty of any act or omission in 

relation to his investigation. 

• The Pensions Ombudsman’s final and binding Determinations or directions cannot 

be overturned except by appeal on a point of law to the High Court or, in Scotland, 

the Court of Session: section 151(4) of the PSA 1993. 
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Pensions Ombudsman Determinations are enforceable 

• The county court recognises the Determination for enforcement but cannot re-

determine or duplicate a Determination or direction because the substance of the 

matter has already been heard by the Pensions Ombudsman under s.151(1) & (2) 

and is final s.151(3) PSA 1993. 

• The Pensions Ombudsman’s Determinations or directions are enforceable in the 

county court, section 151(5) of the PSA 1993, as if they were a judgment or order of 

that court. In Scotland, similarly, but termed as an extract registered decree arbitral 

bearing warrant for execution issued by the sheriff court. The statutory requirement 

under s91(6) PA 1995 is not that enforcement proceedings are brought. In practice, 

it seems unlikely that enforcement measures would be necessary or relevant, as 

recoupment is a self-help remedy for trustees. 

 

 


