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 proceedings, the “Limitation Act clock” stops when the claim form is 

issued.  In the case of a complaint referred to the Pensions Ombudsman, the High 

Court has decided that the ‘cut off’ date is the date when the Ombudsman 

receives the respondent’s response to the complaint.  In this case, the 

Ombudsman received USS Ltd’s response to Dr T’s complaint on 6 December 

2017.  Therefore, it was the Adjudicator’s opinion that USS Ltd could not recover 

the sums paid to Dr T before 6 December 2011 and are only entitled to seek 

recovery of overpayments made after 6 December 2011.  This would mean that 

USS Ltd are only entitled to recover via repayment the sum of £16,840.48.

 The Adjudicator also considered whether an award should be made to Dr T to 

recognise any non-financial loss.  However, as Dr T was potentially gaining 

because of a procedural technicality in USS Ltd’s failure to take the matter to court 

earlier, it would not be reasonable to make an award to Dr T in recognition of any 

non-financial injustice.

 DLA Piper (on behalf of USS Ltd) argued that, should Dr T’s limitation defence be 

upheld, USS Ltd should be entitled to recoup the overpayment from future 

pension payments being made to Dr T.As the courts have decided that 

recoupment is an equitable self-help remedy on the basis that it relates to 

payments in the future, rather than the past, recoupment of an overpayment is not 

subject to the six year limitation period under the Act.  USS Ltd is therefore 

entitled to seek recovery via recoupment.

 Dr T argued that the legal defence of laches should apply to any recoupment on 

the basis of delays caused by USS Ltd.  However, the Adjudicator disagreed, as 

while USS Ltd had caused delays, Dr T was also responsible for delays in 

responding to USS Ltd’s requests for information and repayment of the 

overpayment.  Therefore, if USS Ltd decide to recoup the overpayment, it is not 

entitled to apply interest; it can only take sums from future payments; the sums 

can only be recovered over the same time period as the overpayment (in this case 

three years and six months); and the payments must be fair, just and reasonable.

 Dr T responded to the Opinion and stated that he was in agreement to the repayment 

of £16,840.48.  He made no further comments in relation to recoupment of the 

remainder of the overpayment. 

 Following the Opinion, DLA Piper questioned whether it could recover the 

overpayment of £16,840.48 and recoup the remaining balance from Dr T’s future 

pension payments.  It was highlighted to them that in doing so the rate of recoupment 

would have to be affordable and the fact that Dr T had already repaid a large sum 

would also need to be taken into consideration.  When asked about how USS Ltd has 

assessed Dr T’s financial ability to repay the funds in this way, it only referred to 

previous correspondence relating to how it attempted to obtain financial information 

from Dr T. 
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 Dr T was forwarded with details of USS Ltd’s request to recover the overpayment via 

a repayment of £16,840.48 and recoup the remainder from his pension going forward, 

but did not comment further. 

 As Dr T did not comment on the possible recoupment of the overpayment and DLA 

Piper have raised a further question as to the further recovery of the overpayment, 

the complaint was passed to me to consider.  

Ombudsman’s decision 

 I agree with the Adjudicator that the effect of the Act is to limit the amount USS Ltd 

can claim by way of repayment, but any recoupment from future payments is not 

subject to the six year limitation period. 

 While Dr T has only commented on his ability to repay the £16,840.48, DLA Piper 

have also questioned how much USS Ltd can seek should it receive the repayment 

and decide to also recoup the remaining overpayment. 

 USS Ltd is entitled to recoup the full amount of the overpayment from pensions in 

payment. Should it seek repayment of £16,840.48 by lump sum or by instalment it 

may recover the remainder by way of recoupment. However, should it do so, USS Ltd 

must take into consideration a rate of recoupment that is affordable bearing in mind 

any repayments and the overall impact upon Dr T’s finances. 

 In relation to how the funds are to be repaid and/or recouped, I would expect the 

parties to agree a reasonable and fair course of action. 
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