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Ombudsman’s Determination 

Applicant Mrs D 

Scheme Phoenix Life Personal Retirement Account (the Pension) 

Respondent  Phoenix Life (Phoenix) 
  

Outcome  

 

 

Complaint summary  

 

Background information, including submissions from the parties 

 

 

“Where Rule 6.6.2 or 6.6.3 does not apply, the Scheme Administrator shall 

pay or apply any lump sum payable under this Rule 6.6 to or for the benefit of 

one or more of the Relatives, Dependants, personal representatives (or 

executors) or nominated beneficiaries of the deceased Member or any person 

who is entitled to an interest in the Member’s estates (other than a trustee in 

bankruptcy or creditor), in such shares as the Scheme Administrator shall 

decide…” [6.6.4] 
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“I have two pensions which will provide a pension to my former and current 

partners following my death: 

o Essex Pension Fund - the surviving partners pension should go to [Mrs D] 

o Suffolk Pension Fund - the surviving partners pension should go to [Miss Y]. 

I give all my possessions, chattels and belongings to [Miss Y] to keep, use or 

divide of as she considers best.” 

 

“The mortgage debt currently stands at about £130,000. To cover this 

outstanding sum I give all other funds including any monies in the bank, 

savings, proceeds from private pensions and shares at my death to [Miss Y]. 

I have two pensions which will provide a pension to my former and current partners 

following my death: 

o Essex Pension fund. The surviving partner’s pension should go to [Mrs D]. 

o Suffolk Pension Fund. The surviving partner’s pension should go to [Miss Y].” 
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• Funding for the policy came from a joint account held by her and Mr D;  

• They both contributed to, and were fully committed to, their mutual financial security;  

• She was not his “previous partner” as asserted by the Estate; she was his widow; and  

• Under the original documents, she was clearly the intended beneficiary; she strongly 

disputed the suggestion that Miss Y should benefit instead.  

 

“The children of [Mr D & Mrs D] are now… adults with partners and family of 

their own, age 29 years, 42 and 44. They have no gain to be made were 

payment to go to [Mrs D], indeed the opposite would exist. [Mr D’s] sons would 

need to contribute further to the estate mortgage debt of their father if payment 

were to be made to [Mrs D]. If the funds were to be paid to his partner 

[redacted, presumably Miss Y] as was our original and continued belief, she 

has agreed this would be paid against this debt...  

Whilst [Mr D & Mrs D] were still legally married, they ceased to live as 

husband and wife when they parted in 2007 and the comment made by [Mrs 

D] that “we both contributed and were fully committed to our mutual financial 

security for the duration of our marriage, which continued until [Mr D] died” is 

not correct. Having formalised the division of their estate the only mutual 

financial dependency was the voluntary payment by [Mr D] of a portion of his 

Essex County Council pension during his lifetime which he had then arranged 

to continue in [Mrs D’s] name after his death. 

Whilst [Mrs D] was the intended beneficiary at the time [the Pension] was 

taken out, this was clearly not his want [sic] in recent times as is clearly 

identified in a number of will [sic] written in recent years.” 
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“Pay to partner as she has financial dependency & policyholder will shows he 

intended for her to benefit from his pension policy. EOW disregarded as it was 

for his former wife.” 

 

 

 

 

• The Pension was not a “life policy” as Mrs D had claimed, and Phoenix had discretion 

over whom death benefits were paid to. This could be someone other than the person 

requested by the policyholder.  

• It had decided not to make payment to her, as it considered someone else to be a 

“more appropriate” beneficiary. 

• It had recorded a complaint from her, and would send her as soon as possible a written 

response, covering how it dealt with her complaint and how long the decision took.  

• It was sorry this was not the outcome she was hoping for, and that it may have 

incorrectly told her that she would receive the benefits.  

 

 

• It was sorry if it incorrectly informed her she could expect to receive the death benefits. 

However, it had been unable to obtain phone call recordings to substantiate this.  

• It was clear that it had failed to provide reasonable responses throughout this process. 

Mrs D had had made various enquiries, and it had not been sufficiently informative.  

• It should have provided a copy of its complaints process; whilst it did not usually do so 

in writing, it should have explained the process over the phone. 

• After receiving notification of Mr D’s death, Phoenix issued claim forms. This type of 

policy was payable at Phoenix’s discretion, and it had to consider information from all 

sides before distributing the benefits. Based on the information it received, it decided to 
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pay the benefits to someone else. The information was reviewed by four experts at 

Phoenix, and it was unable to change its decision. 

• However, it upheld Mrs D’s complaint based on the service it provided in phone calls 

and letters. To apologise for the “trouble and upset” caused, it offered Mrs D £200.  

 

• Like Miss Y, Mrs D also had financial dependency on the deceased.  

• The only mention of a pension was “private pensions” in Mr D’s unwitnessed will from 

2017; he had several private pensions. Neither will specifically mentioned the Pension.  

• Mrs D was not, as Phoenix had claimed, Mrs D’s “former wife”; they remained married 

until he died.  

 

 

 

“The fact that Phoenix did not contact [Mrs D] to establish whether the 

information provided by the executor about her and her marriage was actually 

true, led to Phoenix Life reaching a decision that was unfair. [It] did not 

perform due diligence and [Mrs D] was not given the opportunity to reply to 

statements made in [the Estate’s] letters to Phoenix Life (of which she was 

unaware) before the decision which overturned Phoenix Life’s previous 

undertaking to her, was made [e.g.] such statements as:  

“[Mr D’s] marriage to his wife ended in 2007 when they formally divided up 

their estate and went their separate ways.” 

“[Mr D’s] sons would need to contribute further to the estate mortgage debt of 

their father if payment were to be made to [Mrs D].” 
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“[Mr D] and [Mrs D] made a clear and full division of their property and 

investments.” 

“Any payment to his estranged wife [Mrs D] could only act as a windfall gain.” 

All of these statements are untrue.” 

Adjudicator’s Opinion 

 

• Mrs D submitted her claim on 16 July 2017. The Estate submitted a counterclaim on 21 

July 2017 and Mrs D submitted further information on 6 August 2017, partly rebutting 

what the Estate had said. The Estate made two further submissions, on 7 and 17 

August, but Mrs D had no chance to make further submissions, even though the 

information given to Phoenix by each of the parties was contradictory.   

• Phoenix ought to have requested clarification, as well as evidence, to support the 

arguments being made by the Estate and Mrs D, before it reached a decision. For 

instance, Mrs D had made clear to Phoenix, she and Mr D remained married and 

“committed to their mutual financial security”, whereas the Estate’s letter of 7 August 

2017 said they had made a full and clear division of their property.  

• Phoenix made its decision on 11 August 2017. Its reasons were: “Pay to partner as she 

has financial dependency & policyholder will shows he intended for her to benefit from 

his pension policy. EOW disregarded as it was for his former wife.” It was unclear from 

the submissions whether Phoenix had received evidence of Miss Y’s dependency. 

There was no sign Phoenix satisfied itself that Mrs D was not also dependent on Mr D, 

as she claimed. 

• Phoenix’s decision seemed to have been influenced by an unwitnessed will, though it 

may have received further information about Mr D’s wishes from the Estate’s solicitors. 

Even if it did, Phoenix failed to test the Estate’s counterclaim before deciding how to 

distribute benefits, so the decision-making process was procedurally unfair.  

• The “undertaking” mentioned by the Representative referred to two phone calls, which 

apparently took place on 21 and 29 August 2017. Recordings of these were apparently 

unavailable. However, even if Phoenix did incorrectly suggest that Mrs D would receive 

the death benefits, there was no evidence she acted on this to her detriment. As such, 

an award for non-financial injustice (distress and inconvenience) was sufficient - and 

was justified on the facts. 

• To resolve the complaint, the Adjudicator considered Phoenix should (1) make a fresh 

decision regarding distribution of death benefits, having obtained further clarification 

and evidence from Mrs D and the Estate and (2) pay Mrs D £500 for significant distress 
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and inconvenience resulting from (i) following an unfair procedure and (ii) poor handling 

of her enquiries in relation to this matter.    

 The Representative, on behalf of Mrs D, accepted the Opinion. However, he added 

that, contrary to the Adjudicator’s point at paragraph 38 of his Opinion, there was 

evidence that Mrs D was wrongly informed she could expect to receive the death 

benefits.   

 Phoenix Life did not accept the Opinion and the complaint was passed to me to 

consider. I agree with the Opinion and I will therefore only respond to the key points 

made by Phoenix for completeness. 

Ombudsman’s decision 

 I note that two Opinions have previously been provided in this case. The summary 

above refers to the second of those Opinions. My findings are as follows. 

 

 

 

 

 

 Therefore, I uphold Mrs D’s complaint. 
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Directions 

 

• Make a fresh decision about how to distribute death benefits due under the rules of the 

Pension.  

• In communicating its decision to the potential beneficiaries, Phoenix should (i) state its 

reasons, (ii) highlight the Pension rules used to make the decision and (iii) highlight the 

information/evidence taken into account to reach the decision.  

• Pay Mrs D £500 in recognition of the significant distress and inconvenience caused.  

 
Karen Johnston 

Deputy Pensions Ombudsman 
26 March 2019  
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Appendix 

 

  



PO-20255 
 

10 
 

 

 

 


