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Ombudsman’s Determination  

Applicant Mr N 

Scheme  Keepmoat Group Pension Scheme (the Original Plan); 

Keepmoat Pension Plan (the Plan) 

Respondents Keepmoat Ltd (the Company); BESTrustees Plc (the Trustees) 

Complaint Summary 

Mr N’s complaint is in several parts:-  

• The Company and Trustees have failed to pay his benefits in line with his benefit 

statements;  

• They have unilaterally changed the rules of the Plan after his retirement date by 

removing his entitlement to revaluation in deferment; and 

• This has caused him a financial loss, as well as distress and inconvenience, for 

which he seeks compensation. 

Summary of the Ombudsman’s Determination and reasons 

The complaint should be partly upheld against the Trustees. In summary, this is because 

the special terms/underpin (the Special Terms) do not form part of the Plan benefits; they 

are a promise by the Company to pay a certain level of benefits to members outside of the 

Plan and there is no evidence that they are now being misinterpreted. There is insufficient 

evidence Mr N has changed his position in reliance on an incorrect benefit statement sent 

in July 2016 (or other statements). However, the Trustees, who assumed responsibility for 

providing accurate information, should pay Mr N 

 caused by the incorrect statements which were sent to him.   
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Detailed Determination 

Material facts 

 In March 1976, Mr N joined Frank Haslam Milan & Co. In May 1977, he joined its final 

salary pension scheme (the Original Plan).  

 In 1982, Frank Haslam Milan & Co was taken over by Bramall Construction Ltd. That 

company was amalgamated into a group that became Keepmoat Ltd (the Company).  

 In February 1992, The Company wrote to Mr N (the 1992 Letter). It stated: 

“The Company will cease to contribute to [the Original Plan] from 6th April 

1992. At that date a New Company Scheme will be introduced known as The 

Keepmoat Pension Plan [the New Plan] … 

In [the Original Plan] to be contracted-out it was necessary to provide you with 

a GMP (Guaranteed Minimum Pension) benefit which was roughly equivalent 

to the benefits which you gave up by being contracted-out… In [the Plan] your 

GMP entitlement will be replaced by Protected Rights benefits…  

A previous requirement for contracting-out was that members should be 

guaranteed a benefit of at least 1/80th of their final Pensionable Salary for 

each year of membership. The majority of members can expect their benefits 

to comfortably exceed this level. This guarantee is no longer required to 

enable members to be contracted-out and will be dropped for new members 

joining [the Plan] after 6th April 1992. The guarantee will however be continued 

for existing members, as will the special terms which applied to members who 

were also members of earlier Company Schemes… 

Hence you are assured that membership of [the Plan] will not prejudice your 

benefits or your dependants benefits if you continue to be contracted-out...” 

You should retain this letter and New Plan booklet as these form the Invitation 

referred to in the Trust Deed which will govern the operation of this Plan.’’ 

 In April 1992, Mr N joined the New Plan. It was govered by a “Definitive Pension Trust 

Deed” made between Keepmoat Holdings Plc and other parties on 3 April 2012 (the 

1992 Deed). Under the 1992 Deed, the Plan would provide defined contribution (DC) 

benefits. Clauses 29 (“Member’s Account”), 30 (“Special Credit”) & 31 (“Fund Credit”) 

outlined the nature of the benefits. Among other things, Clause 2 said: “The Scheme 

shall be administered in accordance with this Trust Deed.” (see Appendix) The 

guarantee was not written into the Rules. 

 Around the same time, a booklet was issued to Mr N, including general information in 

relation to the Plan (the Booklet). Among other things, it said: 

“How is my retirement account invested? Your retirement account, together 

with those of the other members, is invested on behalf of the Trustees by 
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professional investment managers, either directly or indirectly in a wide range 

of suitable investments both here and overseas.  

You may expect the value of your retirement account to increase because of 

the appreciation in value of the underlying investments and the addition of 

further contributions. It should be remembered that the value of investments 

can decrease in the short term, but over a longer period it is reasonable to 

expect your retirement account to reflect the normal long term growth of 

investments in this country and overseas.” [Joining - page 9] 

 “What happens if I used the Keepmoat Pension plan to contract out of S2P? The 

terms which apply for the purchase of these benefits must be the same regardless of 

your sex so special rates apply which may be different to those used to purchase 

benefits with the remainder of your Retirement Account.” [State Pension - page 13] 

 From 1992, Mr N continued to be contracted-out via the Plan, paying full contributions 

into it, including Additional Voluntary Contributions (AVCs).  

 In 1997, a Deed of amendment expressly recognised the ‘special terms’ granted to 

members in Mr N’s situation; by Deed the Employer and the then Trustees confirmed 

the contractual obligation contained in the 1992 letter of invitation and the Trustees 

confirmed acceptance of liabilities to calculate and pay member benefits accordingly 

subject to receipt by the Trustees of payments by the Employer under the 

augmentation clause (19(b)) contained in the1992 Deed. In February 2001, Mr N  left 

the Company.  

 The Plan was administered in-house with advice from Hanover Pensions Plc 

(Hanover). Despite the provisions of the 1992 and 1997 Deeds, the Plan came to be 

administered as a DB scheme. In 2002, as a result of court order following a divorce, 

Mr N’s pensionable service in the Plan was reduced by 12 years. From 2002, he 

received deferred benefit statements showing the benefits he could expect to receive 

under the Plan, including provision for increases linked to inflation.  

 The statements were issued on Company letterhead by a Company employee who 

acted as Plan administrator (the Administrator) and reported to the trustees of the 

day (the Former Trustees) who were employees/managers of the Company). 

Statements were signed “for an on behalf of the Trustees of The Keepmoat Pension 

Plan.”   

 In October 2013, the Former Trustees wrote to Mr N with details of his benefits and 

outlined three options, ie (1) leave his retirement account in the Plan, (2) transfer out 

or (3) draw his benefits. Under (3), it said:   

“You may draw your benefits before the [NRD] of 65… Based on current 

market conditions, the value of your 80ths guarantee pension exceeds the 

value of your main pension account. The current pension, payable from 

October 2013 would be £13,056 p.a… [NB] the benefits from the AVC account 
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are payable in addition to the immediate pension quoted above and (b) that 

the pensions quoted do not include any allowance for future increases.” 

 In January 2016, Mr N arranged an interest-only mortgage for £145,000, to part-fund 

a divorce settlement. In May 2016, the Trustees were appointed co-trustees of the 

Plan. Shortly after, they formed the opinion that the Plan was not being run in line 

with the rules. So, they took legal advice and changed actuarial advisers.  

 In June 2016, Mr N received a Plan statement from the Administrator. It stated: -  

“[The Original Plan] was wound up with effect from 5th April 1992 and a bulk 

transfer was paid into [the Plan]. The value of the Retirement Account shown 

above includes benefits transferred in from the [The Original Plan]… Because 

you transferred in from [the Original Plan]…you retain the right to a Final 

Salary Underpin such that your pension (excluding your AVC account) will not 

be less than the pension based on a formula of 1/80th of Pensionable Salary 

between 1st May 1977 and 8th February 2001 and a Final Pensionable Salary 

of £78.000… 

This pension will increase in deferment in line with price inflation subject to a 

cap of 5% per annum until you reach the Plan’s Normal Retirement Age [NRA] 

– 65. Your pension however will not increase in payment. The Final Salary 

Underpin pension accrued to April 2016 and payable from age 65 is £17,575 

per annum. This figure includes an allowance for inflation to April 2016. 

If however the Retirement Account can be used to acquire an equivalent 

pension of a higher level than the Final Salary Underpin you will probably 

select this option… 

Based on current annuity rates the pension you will receive under the Final Salary 

Underpin is highly likely to exceed the pension that could be secured with your 

Retirement Account (excluding your AVC account). If you elect to take your benefits 

from the Final Salary underpin the Trustees will secure your pension by purchasing 

an Annuity on your behalf…   

Illustration of Final Salary Underpin Pension as at 11th August 2017… A 

pension of £17,749.92 a year (£1,479.16 per month). This pension does not 

increase in payment.”  
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“The [1992 Letter] informing members of the establishment of the Scheme 

does not override any terms of [the 1992 Deed] which are inconsistent with it:  

(a) the February 1992 letter alone is not the Member’s Invitation. The 

Member’s Invitation comprises the February 1992 letter and the Scheme 

booklet jointly;  

(b) the Scheme booklet made no reference to members being entitled to 

defined benefits or to a guaranteed level of benefits. It instead stated that the 

balance of the member’s Retirement Account will be used to secure pension 

benefits additional to the member’s Protected Rights;  

(c) the February 1992 letter contains the express statement “the Trust Deed 

will govern the operation of the Plan”. Clause 3 of the 1992 Deed states that it 

is the 1992 Deed which defines the benefits to which members are entitled…”  

 

“As you may be aware, the Company has received a recent decision from the 

[PPF] which has confirmed that the Plan is not a defined benefit scheme and 

should not be operated as such…This does not impact on your core benefits 

under the Plan, which are covered in the separate illustration issued by the 

Trustees…However, the Company, with the help of external advisers is now 

seeking to clarify…the implications of the PPF decision. This will look at how 

benefits should be provided and the nature and scope of those benefits.”  

 

 

 

“We note that you have chosen not to take the defined contribution pension 

due from [the Plan] without the additional benefit set out in the 1992 

documentation and this is causing you some hardship. Therefore we would 
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like to offer to you a non-repayable ex-gratia payment of £1,500 per month 

from your retirement date…” 

 

 

“The “Final Salary Promise” or “underpin” is an arrangement between you and 

[the Company], which your complaint seems to recognise…The Plan is a 

money purchase scheme which means that…contributions have been 

invested to build up a fund, your Member’s Account, which provide your 

retirement benefits. Additional funds are provided by [the Company] to 

increase your Member’s Account at Normal Retirement Age, if necessary, to 

give effect to the Final Salary promise…In your case, neither the Trustees or 

you have had details of your “Final Salary promise” from [the Company]. We 

have pressed [the Company] for this given your Normal Retirement Date was 

11 August 2017, because the Trustee does expect that it could produce a 

higher pension than your Member’s Account.” 

 

“…During the process of changing over to a professional trustee and as a 

result of advice taken by the trustee, it became apparent that there had been 

some confusion in the manner in which [the Plan] had previously administered 

the special terms relating to certain individuals who joined [the Plan] in 1992 

(the “special terms”). This letter is sent to individuals who have the benefit of 

the special terms in order to provide them with clarification on those terms. 

The trustee has informed [the Company] that it has taken advice on the trust 

deed and rules and concluded that the special terms do not constitute a 

benefit under [the Plan]. Instead, the trustee has concluded that in light of this 

advice, the drafting of the trust deeds and rules, which the trustee is required 

to follow, means that the special terms exist outside of [the Plan] …”  
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Summary of Mr N’s position 
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Summary of the Company’s position 
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“…The promise made is simple in nature. It is referred to as a “guarantee” and 

is designed to operate as an underpin basis to ensure that members entitled 

to the promise receive a certain level of benefits (specifically a pension benefit 

of at least 1/80th of final pensionable salary for each year of membership of 

[the Plan] in the event that their fund within [the Plan] is insufficient to provide 

that amount. There is nothing in the promise to suggest that the guaranteed 

amount is anything other than a fixed amount derived from the calculation of 

1/80th multiplied by final pensionable salary for each year of membership…” 

Summary of the Trustees’ position 
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Conclusions 
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Directions 

 

 

Karen Johnston 

Deputy Pensions Ombudsman 
15 January 2020 
 

 

 

 

 


