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Ombudsman’s Determination 

Applicant Miss N 

Scheme  NHS Pension Scheme (the Scheme) 

Respondent NHS Business Services Authority (NHS BSA) 

Outcome  

 

 

Complaint summary  

 

Background information, including submissions from the parties 

 

“(3) The member shall be entitled to receive the pension and retirement lump 

sum before age 60 if—  

… (b) the Secretary of State is satisfied that the member is suffering from 

mental or physical infirmity that makes him permanently incapable of engaging 

in regular employment of like duration…”  
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“The occupational therapist describes significant difficulties with activities of 

daily living, adaptations planned for the home and aids required. The applicant 

reported having applied for part-time job, successfully, but being unable to 

sustain it because of fatigue and having to lift people…The evidence is 

insufficient to reach a conclusion, on balance, that this applicant is incapable 

of whole time, regular employment and likely to remain so for the 6 years to 

her normal benefit age. This is specifically if such employment is sedentary 

and not physically demanding; for example, desk-based work, using display 

screen equipment.” 

 

 

“Although most of evidence presented has been related to who was to blame 

for what, there are a few allusions to prognosis. Mr de Beaux gives an opinion 

that the member will be permanently unfit for nursing. Mr Parker reports…” I 

consider that on the balance of probabilities she would have been able to 

continue in full time work to age 60” (in relation to her respiratory problems not 

other problems). Professor Schofield’s reports include the comments…”in the 

future Miss N might be able to undertake a sedentary role” and mentions “an 

administrative role” …but advises that “she really could do with losing a 

considerable amount of weight.” However, Professor Barnes in his 

report…concludes that it is his opinion “I don’t think she would ever be fit 

enough to return to work” …it is unclear…whether he is referring to nursing 

duties or to all work. Of the opinions presented…, only one…is that Miss N is 

likely to be permanent [sic] unfit for work, but what kind of work this relates to 

is not clarified. All the other opinions…indicate that Miss N should be able to 

perform full time clerical work and therefore this means the criteria…is not 

supported by the evidence.” 
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“I have not met Miss N in the time since the 18.9.17…Miss N has not had any 

sick notes during this time and mentioned the possibility of looking for work in 

Lanzarote to a Practice Nurse on the 20.10.17, so I am unclear about her 

incapacity levels or timescale…Other than her usual practice nurse monitoring 

and usual recall plan, I cannot see any other interventions within the 

surgery…As with all these chronic conditions I do not think significant 

functional improvement is expected. Miss N fractured her right little finger and 

had a splint applied after manipulation.” 

 

 

“There is no doubt that Miss N had a physical infirmity at the time of the 

original application…Miss N also has other medical conditions…There is no 

indication that any of these were causing incapacity for work with the possible 

exception of left arm pain for which Miss N had been referred to the 

musculoskeletal services…Miss N had completed treatment and achieved her 

treatment goals…Dr Spencer’s response was that she was unclear as to Miss 

N’s incapacity levels at the time. In the absence of any direct evidence as to 

whether, at the time of the original application, Miss N’s medical problems 

gave rise to incapacity sufficient to prevent her from working for 10 hours a 

week in an appropriate role...” 

 

“Miss N’s application has been considered 3 times in total. …In matters 

medical, decisions are seldom black or white. A range of opinions may be 

given from various sources, all of which must be considered and weighed. 

However, the fact that Miss N does not agree with the conclusions drawn and 

the weight attached to various pieces of evidence does not mean that any 

conclusion is necessarily flawed.”      

Adjudicator’s Opinion 
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 Miss N did not accept the Adjudicator’s Opinion and the complaint was passed to me 

to consider. Miss N provided her further comments which do not change the outcome. 

I agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Miss N for completeness. 

 Miss N made an assertion that she cannot work and that her health condition will 

never improve as confirmed by her GP. She also said that the MA should have 

assessed her in person.   

Ombudsman’s decision 
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 Therefore, I do not uphold Miss N’s complaint. 

 

Karen Johnston 

Deputy Pensions Ombudsman 
29 May 2019 
 

 


