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Ombudsman’s Determination 

Applicant Mr E 

Scheme NHS Injury Benefit Scheme 

Respondents  NHS Business Services Authority (NHS BSA) 

  

Outcome  

 

 

Complaint summary  

 

Background information, including submissions from the parties 

Background 

 

 

“(1) Subject to paragraph (3), these Regulations apply to any person who, 

while he - 

(a) is in the paid employment of an employing authority … 

(hereinafter referred to in this regulation as “his employment”), sustains 

an injury before 31st March 2013, or contracts a disease before that 

date, to which paragraph (2) applies. 

(2) This paragraph applies to an injury which is sustained and to a disease 

which is contracted in the course of the person's employment and 
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which is wholly or mainly attributable to his employment and also to any 

other injury sustained and, similarly, to any other disease contracted, if - 

(a) it is wholly or mainly attributable to the duties of his employment 

…” 

 

“Benefits in accordance with this regulation shall be payable by the Secretary 

of State to any person to whom regulation 3(1) applies whose earning ability is 

permanently reduced by more than 10 per cent by reason of the injury or 

disease ...” 

 

 

 

 

 

 

 

 

                                            
1 Young v NHS Business Services Authority [2015] EWHC 2686 (Ch) and  
NHS Business Services Authority v Young [2017] EWCA Civ 8 
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Mr E’s position 
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NHS BSA’s position 

 

 

 

 

Adjudicator’s Opinion 

 

 

 

                                            
2Sampson v Hodgson [2008] All ER (D) 395 (Apr) 
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 Mr E did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. I agree with the Adjudicator’s Opinion and I will therefore only respond to 

the key points made by Mr E for completeness. 

Ombudsman’s decision 
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 I realise that it will be disappointing for Mr E but I do not uphold his complaint.  

 

Anthony Arter 

Pensions Ombudsman 
17 April 2019 
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Appendix 

Medical evidence 

 

Dr Sloan, 25 March 2013 

 

“Post operatively, [Mr E] tells me he has had significant symptom improvement 

and is very pleased with the results of surgery. His portals have healed well 

and he has a good range of movement. He has very occasional discomfort if 

he has had a lot of exertion on it, but otherwise feels he is doing well. 

I have explained the arthroscopy findings and that he has some early 

degenerative change in his knee which may give him some symptoms over 

time …” 

OH Assist, 7 May 2015 

 

“It is considered that the evidence shows that this applicant sustained a right 

knee injury during the claimed work incident on 25/08/12. The 

contemporaneous evidence shows that he already had established 

degenerative or wear and tear change in that knee at the time of this injury. 

This degenerative change is not wholly or mainly attributable to the duties of 

the NHS employment. 

Some of the meniscal dysfunction findings are likely to be due to degenerative 

changes, but on balance it is considered that, but for the claimed accident he 

would not have required arthroscopy and partial meniscectomy in February 

2013. The anterior lateral meniscus damage is considered to be wholly or 

mainly attributable to the duties of the NHS employment. These were 

corrected by surgery. 

The relevant meniscal damage was corrected by surgery in February 2013, 

such that the applicant was found capable of his work including intervention 
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measures. It is considered that subsequent right knee problems are wholly or 

mainly attributable to the pre-existing degenerative change (which is not 

attributable to the duties of the NHS employment at all). It is noted that his 

terminal absence commenced contemporaneously with his diagnosis of 

(curable) bladder cancer and in the context of other unrelated health issues. It 

is also noted that his right [knee] symptoms have been reported as significant 

for ill health retirement purposes and as occasional swelling/aches without 

impact on function for foster carer application purposes. 

It is not accepted that this applicant’s current claimed right knee symptoms are 

wholly or mainly attributable to the duties of the NHS employment.” 

 

Mr Sloan, 22 October 2015 

 

“At that time I did explain to [Mr E] that resulting from his previous injury 

coupled with degenerative change that he may experience deteriorating 

symptoms over time.” 

 

OH Assist, 10 August 2017 

 

 

“The MRI scan and subsequent findings during surgery showed that [Mr E] 

had pre-existing degenerative changes in his right knee joint. However, given 

the nature of the injury and the forces involved and the immediate onset of 

pain, then it is considered, on the balance of probability, that the anterior horn 
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tear of the lateral meniscus of the right knee was wholly or mainly attributable 

to the index incident on 25/8/12 and would have occurred regardless of the 

presence of pre-existing degenerative changes.” 

 

 

 

“… at the time I did explain to [Mr E] that resulting from his previous injury 

coupled with degenerative change, that he may experience deteriorating 

symptoms over time.” 

 

“The evidence indicates that [Mr E] had a successful operation on his right 

knee. He made a good recovery and returned to work. [Mr E] claims that he 

has developed arthritic changes as a result of the lateral meniscus tear and 

operation. However, several studies have shown that very mild evidence of 

early arthritic changes can be seen on x-rays 12-15 years after partial 

meniscus removal but patients do not tend to have disabling symptoms … As 

[Mr E’s] right knee pain recurred approximately 8 months after the partial 

meniscectomy then the pain is highly unlikely to be as a result of arthritic 

changes secondary to the partial meniscectomy. 

We know that [Mr E] was found to have degenerative changes in his right 

knee at the time of his surgery. These changes were coincidental as [Mr E] 
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had not experienced any knee pain prior to the index incident. However, Mr 

Sloan advised that these changes may result in problems in the future, which 

now appears to be the case. 

In summary, I agree with the previous medical adviser that the attributable 

meniscal damage was corrected by surgery in February 2013 such that the 

applicant was found capable of work including physical intervention measures. 

Therefore, the attributable condition cannot be claimed to be an operative 

cause of PLOEA. [Mr E’s] subsequent right knee problems and inability to 

carry out his NHS duties are a result of pre-existing degenerative changes in 

the knee which have progressed over time and become symptomatic as 

previously anticipated.” 

OH Assist, 5 February 2018 
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