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The guiding principle should be that the new employer offers transferring staff 

membership of a pension scheme which though not identical is ‘broadly 

comparable’ to the public service pension scheme which they are leaving…A 

broadly comparable scheme will be one which, in the professional opinion of 

the actuary, satisfies the condition that there are no identifiable employees 

who will suffer material detriment overall in terms of their future accrual of 

pension benefits under the alternative scheme. The PCSPS takes actuarial 

advice from the Government Actuary’s Department [GAD]...” 

 

 

 

Where a public service pension scheme associated with the public contracting 

authority is not a party to a bulk transfer agreement involving a further transfer 

of former public servants, the position is substantially more complicated. But 

appropriate bulk transfer terms should be sought for staff in transfers arising 

from second-round and subsequent contracting, and sub-contracting. Further 

guidance will be issued to contracting authorities concerning appropriate 

contractual safeguards covering availability of bulk transfer terms in 

subsequent TUPE transfers involving staff who in initial transfers from the 

Government were the subject of bulk transfer payments by a public service 

pension scheme.” 

 

“Making these reforms to procurement arrangements will ensure fair treatment 

of staff pensions in public-private partnerships. It will continue to be important 
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to look at each case on its merits, and to allow contractual mechanisms to 

continue to evolve towards better practice. The new approaches described 

above will guide current practice and new developments to ensure that staff 

are treated consistently on terms which are fair and predictable, and that there 

is in every case an opportunity for staff to understand fully the 

implications for their pensions and to make any representations they 

wish to the responsible Minister well before a Government contracting 

authority makes final arrangements for a business transfer involving the 

transfer of staff [emphasis added].” 

 

 

 

 

 

“In some cases, the amount of benefit may be lower on a particular 

contingency than under the current scheme, but this will need to be balanced 

by better benefits on other contingencies... 

Shortfalls in the level of pensions [sic] increases offered must be offset by 

better benefits elsewhere.” 
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“There are obvious drawbacks for staff and relations with them if something as 

important to them as the bulk transfer terms to be made available are left 

uncertain until a late stage.” 

 

 

“It is not satisfactory for staff to be left in doubt about the provision of bulk 

transfer cover until close to (or worse, until after) the staff transfer and for them 

to be told, belatedly, that terms for the transfer of past service into the new 

scheme will involve a significant erosion of their pension expectations.” 

“But to achieve early settlement of bulk transfer terms is extremely difficult 

within the current procurement practices. For the two pension schemes 

involved there are many factors which need to be settled before the bulk 

transfer agreement between them can be concluded.” 

 

 

“There is no reason for it to take longer than six months following the 

staff transfer to complete the bulk transfer process: option forms should 

be issued to staff promptly after the transfer with three months for them to 

complete their election, during which time they can be given information on 

which to base their decision in writing, via office information systems and in 

organised presentations [emphasis added].” 
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“There are, however, many staff who have already been transferred out of the 

public sector and to whom the old Fair Deal (i.e. the 1999 and 2004 Guidance 

referred to in paragraph 1.3 above) still applies. The guidance in this section 

applies to retenders of contracts involving compulsory transfers of staff 

who were transferred out of the public sector under the old Fair Deal 

[emphasis added]. 

 

 

“When a contract involving the compulsory transfer of employees already 

transferred out under the old Fair Deal is retendered, contracting authorities 

should (where this is compatible with their obligations under the Public 

Contracts Regulations 2006) require bidders to provide them with access to 

the appropriate public service scheme...The appropriate scheme will normally 

be the scheme that staff would be in, had they remained in the public sector 

and not been transferred out.” 
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 “Staff who are members of the incumbent provider’s pension scheme will 

have three months [the Window] from the date their option packs are sent out 

in which to consider whether or not to transfer their accrued benefits on the 

terms set out. After this three month period has expired, the option to transfer 

under the bulk transfer terms will lapse. Only staff who elect to transfer within 

this period by completing and returning the paperwork in the options pack can 

qualify for a transfer under the bulk transfer terms.” 

 

 

“We hope that the information provided below helps clarify the pension 

provisions that are likely to be open to you, and what the next steps will be. 

You do not need to take any action at the moment. We will be in 

communication with you following the transfer to provide further details... NFD 

eligibility is a difficult concept, see annex 1[the Annex] below, and we believe 

that you meet these eligibility criteria. This will be reviewed, however if you do 

not believe you meet these criteria please can you inform us as a matter of 

urgency. ” 

Explanation as to why these pension arrangements are taking place 

... 

The Government published revised Fair Deal guidance in October 2013. This 

guidance applies directly to central government departments… and any other 

parts of the public sector under the control of Government ministers where 

staff are eligible to be members of a public service pension scheme. It applies 

to both initial transfers out of the public sector and also to retender situations. 

Outline of the implications if eligible 

We have assumed you are eligible for NFD protection and have summarised 

below how this will affect you. However this letter is not confirmation of 

eligibility [emphasis added].” 
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“Further analysis has been conducted and I can now confirm that the relevant 

section of the CSPS pension scheme that you will join from 1st December 

2015 is Classic. 

… 

The existing benefits you have accrued in the Aspire 1994 section of the 

Capgemini (UK) 2004 pension plan scheme prior to 1st December 2015 will 

be preserved. 

You will have the option to bulk transfer the benefits accrued in the Aspire 

1994 section of the Capgemini (UK) 2004 Pension Plan into the appropriate 

section of the CSPS or if you so wish, you could decide to retain them in the 

Aspire 1994 section of the Capgemini (UK) 2004 pension plan. 

… 

I hope this provides you further clarity of the options that are available to you.” 
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 In September 2016, the terms of the bulk transfer option were confirmed. That same 

month, RCDTS arranged a roadshow (the Roadshow) on the bulk transfer process.  

 The Plan provides increases on pensions in payment in excess of the Guaranteed 

Minimum Pension (GMP) in line with the Retail Price Index (RPI). The CSPS provides 

increases on the “excess” in line with the Consumer Price Index (CPI). RCDTS has 

explained that RPI is generally expected to be higher than CPI. Consequently, as part 

of the terms of the bulk transfer, each year of service accrued in the Plan is increased 

by 17%. This is to compensate for the loss of the RPI increases (the Extra Service 

Credit). 

 Mr N later discovered that the bulk transfer terms included the Extra Service Credit. In 

December 2017, Mr N complained that he would have accepted the bulk transfer had 

the terms been made available before he transferred to RCDTS. 

 On 19 February 2018, HMRC issued its response. The letter highlighted that the bulk 

transfer terms were confirmed in September 2016. It advised that the Roadshow 

included an explanation of the differences between the RPI index adopted by the 

Plan, the CPI index used by the CSPS and the Extra Service Credit.  

 HMRC explained that Mr N was no longer eligible for the bulk transfer option because 

he had already decided to draw his pension. 

Mr N’s position  
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RCDTS’ position  
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• 

 

 

 Mr N contends that Mr T’s complaint, [PO-25827], which was determined by the 

Deputy Pensions Ombudsman in September 2019, but was not upheld, raised similar 

issues.  

 Following Mr T’s TUPE transfer to EDS, he moved his pension from the PCSPS to 

the EDS scheme. Mr T subsequently transferred his pension to the Plan. After he 

drew benefits, he was notified of the option to transfer to the PCSPS and advised of 

the amount of service credit in respect of that transfer.  

 The Deputy Pensions Ombudsman did not find that Mr T’s employer had breached a 

legal duty or had made an administrative error in failing to inform him that a bulk 

transfer would take place soon after he intended to take partial retirement. She was 

also not persuaded that Mr T had suffered financial loss. 

 Mr N considers that RCDTS should acknowledge that it failed to provide him with 

timely information on his pension. He would like “some financial compensation” to 

remedy the alleged injustice caused to him. 

Adjudicator’s Opinion 

 

• The Adjudicator accepted that Mr N could not have known the full implications for 

his pension without understanding the bulk transfer terms. However, the 

Adjudicator was not persuaded that his decision to draw pension, before he was 

transferred over to RCDTS, was the result of a lack of information or 

misinformation on the part of RCDTS or HMRC. 
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• The October Letter indicated that Mr N would have the option of a bulk transfer. 

The subsequent letters sent the following month advised that he would be able to 

re-join the PCSPS. RCDTS repeated that Mr N would have the opportunity to 

transfer his benefits, as part of the bulk transfer arrangements. 

 

• The reason for the urgency of Mr N’s decision to draw benefits from the Plan is 

unclear. While the Adjudicator appreciated that Mr N had attained NPA, there was 

nothing to suggest that he was required to take his pension benefits at that time. 

 

• In light of the information made available to him, Mr N could have waited to see 

whether the bulk transfer terms would be suitable for him, before taking his 

decision to draw his pension. There was nothing preventing him from making 

enquiries to HMRC or RCDTS and obtaining financial advice on the issue. 

 

• The 2004 Guidance makes it clear that bulk transfers should be communicated to 

staff that will be impacted, in good time. While the 2004 Guidance sets out some 

limited timelines, these relate to the period on and after the transfer, not to the 

period of consultation before the transfer takes effect.  

 

• Both the 2004 and 2013 Guidance set out guidelines for improved procurement 

processes. Even with these guidelines, there are no specified timelines in respect 

of the bulk transfer process. Notwithstanding this, there is no legal obligation on 

employers to follow HMT’s guidance notes on Fair Deal. 

 

• On this basis, the Adjudicator concluded that the Ombudsman could not impose 

an arbitrary timeline for consultation or completion of the bulk transfer in these 

circumstances. The Adjudicator took into account that the Deputy Pensions 

Ombudsman did not find that, in the case of “Mr T”, that his employer had 

breached a legal duty. 

 

• The Adjudicator accepted that under the 2004 Guidance, if the time taken to 

complete a bulk transfer greatly exceeds six months that could amount to 

maladministration. While Mr N’s position is that the 2004 Guidance applies to his 

transfer to RCDTS, the Adjudicator considered that the evidence did not support 

this. 

 

• The Adjudicator was satisfied that the 2013 Guidance was the appropriate 

guidance in this case: paragraph 1.23 of the 2013 Guidance confirms this (see 

paragraph 30 above). 

 

• The Adjudicator noted that paragraph 1.24 and 1.25 of the 2013 Guidance 

concern the quality of the receiving scheme rather than other procedural matters 

in either the 1999 or 2004 Guidance. 
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• The award of the Extra Service Credit is to compensate for the loss of the RPI 

increases. The Adjudicator was not convinced that Mr N had suffered any shortfall 

in pension. 

 

• The Adjudicator considered that even if the evidence supported that the 2004 

Guidance applied, and that RCDTS had failed to comply, it does not automatically 

follow that Mr N’s claim for financial loss would succeed. Mr N would then need to 

demonstrate that he has been financially disadvantaged as a direct result. 

 

• The Adjudicator considered that any alleged financial loss is based on Mr N’s own 

assessment and his view that the benefits are less secure in the Plan. The 

Adjudicator was not convinced that this amounted to actual financial loss in the 

circumstances. 

 

• In forming this view, the Adjudicator took into account the fact that, in the case of 

Mr T, the Deputy Pensions Ombudsman found no evidence of financial loss, as 

the two schemes were “actuarially equivalent.” Crucially, the Deputy Pensions 

Ombudsman preferred this evidence over the applicant’s own assessment.  

 

• In Mr N’s case, based on the actuarial assumptions set by GAD, there is no 

difference in value over the expected future period of payment.  

 Mr N did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Mr N provided his further comments, but these do not change the outcome. 

I agree with the Adjudicator’s Opinion and I will therefore only respond to the main 

points made by Mr N for completeness:- 

• Mr N says that he accepts HMT’s guidance on Fair Deal is not legally binding. 

Even so, it is reasonable to expect that a major Government Department would 

have followed it closely. Paragraph 1.6 of the 2013 Guidance highlights that 

earlier guidance still applies. 

 

• Mr N considers it “odd” that, if the transfer had taken place before 2013, HMRC 

would have been required to notify the bulk transfer terms before the staff transfer. 

Whereas, if the staff transfer occurs after 2013, HMRC can choose when to issue 

bulk transfer terms. If HMRC has discretion, it is reintroducing some of the issues 

which the 1999 and 2004 Guidance sought to address. 

 

• Mr N has highlighted that paragraph three of the 2004 Guidance states that the 

terms of the bulk transfer should be finalised before staff transfer. Consequently,  

he does not accept that the timelines in the 2004 Guidance only relate to the 

period on or after the transfer.  

 

• Mr N has pointed out that the October Letter made it clear that it was not 

confirmation of his eligibility for New Fair Deal pension protection. It was not until 

26 November 2015, that his eligibility to re-join the CSPS was confirmed. 
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• The bulk transfer of pensions should have been one of the first items to be 

discussed. By the time GAD engaged with Capgemini, it was far too late for bulk 

transfer terms to be finalised before the transfer. 

 

• He did not claim that he has suffered financial loss. His issue is that he would 

have preferred a higher pension at the start, increasing in line with CPI, rather 

than a lower pension increasing in line with RPI. 

Ombudsman’s decision 

 Mr N’s position is that RCDTS unreasonably delayed confirming his eligibility under 

the Fair Deal to be readmitted into the CSPS. Mr N further contends that RCDTS 

delayed notifying the bulk transfer terms until September 2016, contrary to the 

guidance on Fair Deal. To remedy this alleged injustice, Mr N has requested financial 

redress. 

 With regard to Mr N’s eligibility to be readmitted into the CSPS. I accept that the 

October Letter did not unequivocally set out the position. However, the Annex defined 

the eligibility criteria for “CSPS protection”. If Mr N had reason to question the 

assumption that he was eligible for CSPS protection, he ought to have made 

enquiries at the time. 

 Notwithstanding the information in the earlier correspondence, Mr N has 

acknowledged that the 26 November Letter confirmed his eligibility for protection 

under Fair Deal. There is nothing to suggest that he tried to reverse his retirement 

once his eligibility had been confirmed. 

 I do not consider that the alleged delays after 1 December 2015, are materially 

relevant to the outcome of Mr N’s complaint. By drawing his pension, Mr N ceased to 

be eligible to participate in the bulk transfer exercise so, I make no finding in respect  

of this aspect of his complaint. 

 Regarding the guidance on Fair Deal, I do not agree that the old Fair Deal guidance 

applies in this case.  

 It is clear from Section 1.23 of the 2013 Guidance that, in respect to retenders, the 

guidance contained in the section headed “Retenders of contracts involving staff who 

were transferred out of the public sector under the old Fair Deal guidance” applies to 

Mr N. 

 Section 1.24 of the 2013 Guidance states that: 

“Where a contract involving such staff is retendered in future the contracting 

authority should consider, on a case by case basis, whether the approach 

taken was equivalent with the old Fair Deal. In cases where the approach was 

equivalent, the contracting authority should, where this is compatible with the 



PO-21410 

15 
 

original contract, and the authority responsible for the pension scheme agrees, 

follow this guidance.” 

 

 

 

 

 

 In forming this view, I have also taken into account the fact that Mr N has not 

sustained any financial injustice as a consequence of the alleged maladministration.  

 I do not uphold Mr N’s complaint. 

 
 
 
Anthony Arter 

Pensions Ombudsman 
22 June 2020 
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Appendix  

“Eligibility           Annex 1 

 
 
Definitions and Eligibility Criteria for CSPS protection  
Transferring Eligible Employees means those who: 

1. Were originally civil servants working on  Electronic Data Systems Limited the ‘Transferred 
Function’; 

2. Either participated in the CSPS, or were eligible to participate in the CSPS prior to compulsory 

transfer out on 23rd May 1994;  
3. Were compulsorily transferred out of the civil service in on 23rd May 1994  with the transfer of the 

Transferred Function; 
4. Remain ‘Eligible’ as defined below; and 
5. Are due to transfer/ transferred to the Revenue & Customs Digital Technology Service to work on 

the Transferred Function. 
Note: Employees do not need to be actively participating in the Aspire 1994 section of the Capgemini 
(UK) 2004 Pension Plan to be eligible (a Transferring Eligible Employee). It is sufficient that they meet the 
five criteria set out above and are Eligible to participate as defined below.  Opting out will not end 
eligibility but permanently giving up pension rights will. 
 
Eligibility means where the relevant employee has: 

1. continued to work for the majority of their working time under their employment contract (i.e. more 
than 50%) on the Transferred Function or other functions certified by the Schemes as Additional 
Eligible Services; 

2. not joined another stakeholder pension scheme or any workplace pension scheme, and 
3. not otherwise given up eligibility to be in the Aspire 1994 section of the Capgemini (UK) 2004 

Pension plan (note this is not the same as opting out); 
CSPS means: both the Principal Civil Service Pension Scheme established under the 1972 Act and the 
Public Service (Civil Service and Others) Pensions Regulations 2014 made under the Public Service 
Pensions Act 2013 and which establish the new public service pension scheme for Civil Servants known 
as ‘alpha ’ introduced on 1 April 2015 

 


