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Ombudsman’s Determination 

Applicant Mr N  

Scheme  NJA Pension Scheme (the Scheme) 

Respondents The Trustees of the Scheme (the Trustees) 

Outcome  

 

Complaint summary  

 

 The Trustees’ failure to keep accurate records of Trustees’ meetings;    

 

 

 

 

 

 

 

Background information, including submissions from the parties 
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• Mr A:   £212,668 

• Mrs A: £216,061 

• Mr V:   £123,299. 
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• there were no Trustees’ meetings, so none needed to be minuted;   

• as the Scheme was invested mainly in property, there was a limited amount of cash 

which could be used to pay regular income to beneficiaries;   

• Mr V’s planning application had been made with good intentions, because if 

permission was granted it would enhance the value of the Scheme property;  

• the legal costs incurred by the Trustees in appointing a new principal employer of 

the Scheme and on other matters were a reasonable Scheme expense;  

• there was no obligation to provide property valuations or Scheme accounts to Mr N 

and Mr X within a specific timescale;  

• it was acceptable for the Scheme accounts to show a historic or cost value for 

property, to avoid the expense of commissioning a new property valuation each 

year;  

• the delay in commencing regular income payments to Mr N was caused by the need 

to satisfy anti-money laundering requirements; additional checks had been needed 

in respect of Mr X because he was unable to manage his own financial affairs, so 

payments for him had to be paid via Mr N, although there was no power of attorney 

in force;  
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• as a retired member, Mr V had been receiving pension payments from the Scheme 

before any death benefits became payable, so it would be unfair to reduce Mr V’s 

future pension payments;  

• when the statutory pension freedoms were introduced in April 2015, the Trustees 

had allocated the death benefits in a manner that was designed to avoid income 

tax, and the Trustees had acted fairly and equitably having regard to the different 

classes of beneficiary in the Scheme;  

• there was no requirement in the Scheme rules to appoint the beneficiaries of death 

benefits as Scheme trustees, and 

• in any event, the Trustees did not consider Mr N to be suitable to act as a trustee, 

bearing in mind that the income received by the Scheme had fallen substantially 

while Mr N was managing the Scheme property. The Trustees thought that Mr X 

was also unsuitable for trusteeship because they understood that he could not 

manage his own financial affairs.  

 

 

 

DLA 

refuted all the complaints. 

 In October 2016, the family home of Mr N and Mr X was sold. By then, mortgage 

payments were in arrears and essential maintenance had not been carried out. 

 A copy of the 2014 Deed was given to Mr D in May 2017.  

 In a letter to Mr N’s solicitors on 14 July 2017, DLA said  

“Under the Scheme, your client is eligible for consideration for death benefits 

which are payable at the Trustees’ discretion. At the present time, the 

Trustees do not intend to pay any additional income to your client, over and 

above that currently being paid.”  

 Mr N complained to the Actuary about the level of fees paid by the Trustees since his 

parents had died, and the amount of pension paid to Mr V. 

 The Actuary replied that there was no requirement for Scheme benefits to be paid in 

proportion to the 76/24% company shareholdings held by the family and Mr V. The 

Actuary also pointed out that the Scheme rules allowed the Trustees’ legal costs to be 

met from the Scheme.  

 When Mr D first contacted us in 2018, on behalf of Mr N and Mr X, he provided details 

of a wide range of complaints he had made against the Trustees. On 14 January 2019, 

having considered the matter, we told Mr D that we would investigate only the following 

matters:  
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• Trustees’ failure to keep Scheme minutes and provide Scheme accounts; 

• Trustees’ failure to rectify the shortfall in death benefit payments;  

• Execution of the 2014 Deed; 

• The level of the Trustees’ fees and costs arising;  

• Trustees’ refusal to appoint Mr N or Mr X as a trustee of the Scheme;  

• Trustees’ payment to Mr Z;  

• The planning application in 2014; and 

• The property valuation in 2017. 

 

 

• As the Trustees’ business was conducted by phone and email, there were no 

formal meetings to be minuted. The Trustees’ day to day administration was 

delegated to MJF, which stored all correspondence, phone notes and supporting 

papers on a document management system.  

 

• Following the death of Mrs A, some death benefit payments had initially been 

made on an ad hoc basis when requested. The Trustees delayed allocating the 

bulk of the funds until legislative changes became effective from April 2015, 

because it was known that the taxation position would then become more 

favourable. There had been some delays in Mr N providing satisfactory 

identification to the Trustees, and a need to correspond with the Office of the 

Public Guardian regarding Mr X’s financial dependency.  

 

• When the Trustees were informed that Mr X was under the care of a council social 

worker, they stopped making payments to Mr X and redirected his payments to  

Mr N.  

 

• Mr N had expressly authorised the Trustees to pay Mr Z in respect of the loan 

made to Mr A.  

 

• Mr V was already receiving pension income from the Scheme when Mrs A died, 

so the Trustees considered it reasonable for existing instalments to be 

maintained.  

 

• Each member’s share of the Scheme was reduced to reflect the income paid to 

him. 
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• The Trustees had no obligation to tell Mr N about the execution of the 2014 Deed. 

 

• The Trustees’ costs and legal fees had increased in recent years, but this was not 

due to poor management. Legal costs had been incurred in dealing with repetitive 

complaints made by Mr D. It was not unreasonable for the Trustees to instruct 

solicitors when they were being threatened with legal action.  

 

• The property management fee paid to Mr V was not excessive. It was comparable 

to that of an independent property manager. Since his appointment, increased 

rents had been paid into the Scheme.  

 

• Property cleaning and repair costs had risen, because these tasks had been 

neglected while Mr N was acting as property manager. 

 

• There was no legal obligation to appoint Mr N or Mr X as Scheme trustees, and in 

view of their mental health it was considered to be inappropriate. 

 

• MJF, the co-trustee, was independent of the Scheme employer and the Scheme 

beneficiaries.  

 

• Planning permission for residential use of the Scheme property had been sought 

in order to increase its value prior to its proposed sale, which would be for the 

benefit of each beneficiary. The Trustees had no obligation to inform Mr N or Mr X 

about the planning application.  

 

• The 2017 Scheme accounts had valued the property at £750,000 because the 

Trustees had hoped to sell the property for that price, but the deal eventually fell 

through. An independent valuation of £700,000 was used subsequently.  

 

• There was no deadline for producing the Scheme accounts, and no obligation to 

provide Mr N or Mr X with proof that the numbers shown in the accounts were 

correct.  

 

• Mr D’s frequent demands were vexatious, and it would have taken the Trustees 

even more time and money to respond in more detail on each of the points he had 

raised. 
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Adjudicator’s Opinion 
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Failure to rectify the shortfall in benefit payments 

• No death benefits were paid between April 2013, when Mrs A died, and December 

2014. The Trustees were aware in 2013 that Mr N and Mr X were the appropriate 

beneficiaries of the death benefits. The Trustees defended their position by saying 

that they were awaiting the proposed pension freedoms, so that they could pay 

death benefits in a tax efficient manner. However, the pension freedoms were first 

mentioned in the Budget speech in March 2014. That was nearly one year after 

Mrs A died. In the Adjudicator’s view that did not excuse the lack of any payments 

before then.  

• Mr D had complained that the payments made to Mr V, Mr N and Mr X did not 

fairly reflect the percentage shareholdings of Mr V and the two brothers. However, 

there was no correlation between those two matters.  

• Mr V was already drawing his pension when Mrs A died, and it was reasonable for 

the Trustees to take the view that his existing level of pension, which was being 

relied upon, should be protected. In contrast, Mr N and Mr X became beneficiaries 

only in April 2013 when Mrs A died. 

• The Scheme was invested mainly in property. Mr A had agreed to that. The 

downside of that arrangement was that it was an illiquid form of investment that 

was unable to pay large sums quickly. That did not cause a problem while Mr A 

and Mrs A were alive, but there was a limited amount of cash available to the 

Trustees each year to provide lump sum death benefits.  

• The Scheme rules provided that the Trustees might impose such restrictions as to 

timing and amounts of payments as they reasonably considered necessary. In the 

Adjudicator’s view, it was not unreasonable that the Trustees should seek to 

protect the level of income being paid to Mr V as an existing pensioner before 

making payments to Mr N and Mr X. However, it was unreasonable of the 

Trustees not to release any death benefits until the end of 2014.  

• In the Adjudicator’s view this part of the complaint against the Trustees should be 

upheld, because there was an unreasonable delay – about 20 months - before the 

Trustees released any money to Mr N and Mr X. 
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 Mr N did not accept the Adjudicator’s Opinion, and the complaint was passed to me 

to consider. Mr D provided his further comments which I have noted. However, I 

agree with the main substance of the Adjudicator’s Opinion. 

 Mr D said that the Opinion lacked objectivity and ignored some relevant facts. He 

corrected some inaccuracies in the reported order of events and reiterated many of 

his earlier comments. Firstly, he said that there was no evidence that Mr A had 

received a loan from Mr Z in 2012; that seemed most unlikely because Mr A was 

terminally ill in the second half of that year. Mr D was of the view that the solicitor’s 

letter, threatening court action, had coerced Mr N into agreeing the repayment in 

2015. 

 In Mr D’s view, the Trustees’ main aim was to run the Scheme “as if it were [Mr V’s] 

private fiefdom”, and they had unduly favoured Mr V in the payments they had made. 

There was sufficient annual income to pay more money to Mr N. The Trustees had 

not kept Mr N informed of his benefit rights and options, or explained the effect of 

changes in legislation. 

 Mr D pointed out that the expenses listed in the Scheme accounts for 2014 and 2016 

included telephone bills totalling £1,604 and £920 respectively, which were 

inconceivably large amounts. 

 Mr D said that some events relating to the Scheme since the date of Mr N’s 

application to my Office in May 2018 should carry some weight and should not be 

ignored. For example, he said that Mr V had awarded himself a significant pension 

increase in 2020, and that was inconsistent with his duties as a trustee. 

 Mr D also drew attention to an out of court settlement between Mr N and Mr V in 2017 

regarding a company bank loan that had been guaranteed.  

 Lastly, Mr D strongly disagreed with the Adjudicator’s view that even if I were to 

uphold any part or parts of the complaint, I would not be able to make any award in 

favour of Mr N, because it would effectively deplete the pension funds available to 

him in future. 
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Ombudsman’s decision 

 

 

 

 

 Although Mr N is a Scheme beneficiary, he is not a Scheme “member” like Mr V. That 

distinction is important because Mr N had no legal entitlement to receive a copy of the 

Scheme accounts. Therefore, this part of the complaint is not upheld. 

 

Unfavourable treatment - Failure to rectify the shortfall in benefit payments 
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Not appointing Mr N as a trustee 

 

The 2014 planning application 
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 Within 21 days of the date of this Determination, the Trustees shall pay Mr N £500 for 

the significant distress and inconvenience that they have caused him. 

 

 

 
Anthony Arter  

Pensions Ombudsman 
18 August 2020 
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Appendix  

Extract from Rule 6 “Trustees: liability, indemnity and remuneration 

6.1 The duty of care under section 1 of the Trustee Act 2000 shall not apply to any Trustee 

in relation to the Scheme. 

6.2 Subject to section 33 of the Pensions Act 1995, no Trustee or Scheme Administrator 

shall be liable for the consequence of any mistake or forgetfulness whether of law or fact 

of the Trustees or Scheme Administrator, their agents, employees or advisers or of any of 

them or for any maladministration or breach of duty or trust whether by commission or 

omission or for any other matter or thing except wilful and individual fraud or wrongdoing 

on the part of the person sought to be made liable. 

6.3 The Trustees and the Scheme Administrator and each of them shall, to the extent 

permitted by section 256 of the Pensions Act 2004, be indemnified out of the Fund against 

any losses, liabilities, costs, charges or expenses or other amounts any of them may suffer 

or incur in relation to the Scheme in connection with: 

6.3.1 any proceedings brought in order to comply, or procure compliance by any Trustee 

or Beneficiary or other person, with any obligation imposed by law or by this deed or any 

agreement made under it; 

6.3.2 any proceedings brought by or on behalf of a Beneficiary; 

6.3.3 any other proceedings; 

6.3.4 any liability to tax or other imposition of any kind in respect of any payment to be 

made to or in respect of a Beneficiary; 

6.3.5 the execution of the trusts of the Scheme generally 

except to the extent that such amounts: 

6.3.6 are recoverable under any policy of insurance and would not be recoverable but for 

this exception, or 

6.3.7 are suffered or incurred as a result of wilful and individual fraud or wrongdoing on the 

part of the person concerned.” 

 

Extract from Rule 7 “Trustees: duty to keep records etc 

7.1 The Trustees shall keep such books and records in such form and manner and for 

such periods as may be required either: 

7.1.1 for the proper administration and management of the Scheme; or 

7.1.2 by section 49(2) Pensions Act 1995.” 
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Extract from Rule 8 “Trustees: Proceedings 

8.1 Subject to the remainder of this rule, the Trustees may regulate their proceedings as 

they think fit and make decisions by written resolution (which may consist of one or more 

documents in similar form) or in meeting or otherwise (including by telephone, electronic 

mail and any other means or combination of means whether all participants are able to 

communicate with each other at the same time or not and whether constituting a meeting 

or not).” 


