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“Subject to…paragraph 4 of this direction…the regulations… shall apply to any 
person specified in the Schedule hereto employed by…the Hospice and who  

(a) is in relation to other employment or was while in a previous 
employment entitled to participate in… [the Scheme]; and 

(b)  enters or has entered the employment of the Hospice…within 12 
months after leaving such previous employment.” 

 

 

“Schedule to the St Vincent’s Hospice Superannuation Direction 1997 
(paragraph 3) 

Persons specified: [a short list of names is included]”.  
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Adjudicator’s Opinion 
 

 

 The 1997 Direction was made under section 7(2) of the Act. The provisions of 
section 7(2) and (3) the Act are set out in the Appendix to this Determination. 

 Section 7(2) of the Act enables non-NHS bodies to gain access to the Scheme 
and allows their employees to continue as members of the Scheme. Section 7(2) 
directions may cover every employee of an establishment who meets the eligibility 
criteria, as open status, or may only cover certain employees who were formerly in 
NHS pensionable employment, as closed status, Therefore, in the Adjudicator’s 
view, the meaning of the terms of the 1997 Direction was crucial. 

 

 

• In the Adjudicator’s view, the Hospice had neither a contractual nor a legal 
obligation to offer Ms R membership of the Scheme when she began employment 
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with it in 2004, or thereafter. The Adjudicator also considered that there were no 
requirements under disclosure regulations to inform Ms R about the 1997 
Direction because she did not have a right or entitlement to join the Scheme. 

 

• Accordingly, the Adjudicator’s opinion was that Ms R’s complaint should not be 
upheld.  

 Ms R did not accept the Adjudicator’s Opinion and RCN’s solicitors, in a letter dated 
16 February 2019, provided further comments on her behalf. 

 RCN’s solicitors firstly disputed the factual and legal basis of the Adjudicator’s 
Opinion, and then argued that the 1997 Direction did not have “closed” status. They 
contended that it could not be “closed” because further employees were added to the 
schedule in 2006 and 2011. 

 RCN’s solicitors argued that:- 

• There are no specific words in the 1997 Direction conferring a discretion on the 
Hospice to nominate employees, contrary to common industry practice. The 
Hospice has not provided any evidence to show why a discretion should be 
implied into the 1997 Direction, as the Hospice claims. 

• It is also clear from paragraph 4 of the 1997 Direction that the employee, not the 
employer, gives notice in writing to the Secretary of State if he or she wishes to re-
join the Scheme. If the Hospice had a discretion, paragraph 4 would have 
provided that the employer notified the Secretary of State, not the employee.  It is 
also the Secretary of State who approves the individuals to be specified in the 
schedule, not the Hospice. 

• Ms R did not apply to join the Scheme under the 1997 Direction because she did 
not know about it. The argument that Mrs R’s contract did not refer to Scheme 
membership is spurious. The Hospice was legally and morally bound to offer her 
an opportunity to join the Scheme but did not do so. 

• Any considerations about funding should not justify the Hospice’s decision to 
deprive Ms R of her right to join the Scheme. In any event, the 1997 Direction only 
applied to eligible employees so costs could have been modified by recruiting 
non-eligible employees. 
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 In response, the Hospice rejected Ms R’s comments. We then asked the Hospice to 
provide further evidence about how the 1997 Direction was operated in practice and 
why the 2018 Direction replaced the 1997 Direction.  

 The Hospice provided a copy of a SPPA Matrix (the SPPA Matrix) setting out 
eligibility for new recruits to the Hospice under the 2018 Direction. The SPPA Matrix 
states that all eligible employees may apply to the Secretary of State within three 
months of the commencement of their employment, requesting access to the 
Scheme. We asked the Hospice to confirm why the 2018 Direction applied to all 
eligible employees whilst the 1997 Direction only applied to selected eligible 
employees. 

 The Hospice explained that:-  

• Both Directions have “closed status” and the SPPA Matrix was issued in error.  

• The SPPA required the1997 Direction to be replaced by the 2018 Direction. Both 
directions were drafted and signed by the SPPA not the Hospice. 

• The SPPA had confirmed that Ms R cannot now, and never would have had, 
access to the Scheme without being invited, even if she had started more recently 
with the Hospice. The SPPA’s 2018 letter had explained this.  

 RCN’s solicitors responded that the Hospice’ s comments did not alter their view that 
a discretionary power cannot be read into either the 1997 or 2018 Direction. An 
employee of the Hospice, like Ms R, must meet the criteria in paragraph 3 of the 1997 
Direction and then apply to the SPPA under paragraph 4 in order to join the Scheme. 
There is no discretion in the 1997 Direction for the Hospice to invite only selected 
employees to join the Scheme. In addition, if new employees are able to re-join the 
Scheme, the 1997 and 2018 Directions cannot have “closed status”. 

 

Ombudsman’s decision 
 I have carefully considered the issues raised by Ms R and RCN’s solicitors on her 

behalf and the Hospice’s response. However, I agree with the Opinion reached by the 
Adjudicator and so I will only respond to the key points made by RCN’s solicitors, for 
completeness.  
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 In its preamble, the 1997 Direction states that it was made under powers conferred 
on the Secretary of State  sections 7(2) and 7(3) of the Act. Section 7(2) implies 
that a direction made under it applies in respect of an individual person, on a case by 
case basis. It states that “the Minister may direct that regulations so made shall apply 
to that person” (my emphasis).  

 In addition, the wording of section 7(2) sets out the order of events so that if a person 
meets the eligibility criteria relating to prior membership of the Scheme, the Minister 
can then make a direction in his or her favour. By contrast, section 7(1) enables a 
direction to be drafted that applies to a class of persons who are employees of the 
direction body and if a person belongs to that class, the -existing direction applies to 
him or her. 

 Paragraph 3 of the 1997 Direction applies to “any person specified in the Schedule 
hereto”. This suggests that an employee would need to have been included in the 
schedule in the first place, either when the direction was originally given or added 
later, as several employees were on request by the Hospice, before the direction 
applies to him or her. 

 The requirement, under paragraph 4(1) of the 1997 Direction, for the employee to 
give notice to the Secretary of State that he or she wishes the direction to apply to 
him or her, does not alter the need to be included in the schedule in the first place. 
Paragraph 4 applies only to employees to whom the Direction applies and, under 
paragraph 3, the direction only applies to those listed in the schedule. Employees 
who are listed in the schedule must then make their wishes known to the Secretary of 
State within the given timescale. 

 

 

 

 

 
Anthony Arter 

Pensions Ombudsman 
8 August 2019 
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Appendix 

The Superannuation (Miscellaneous Provisions) Act 1967 (as amended) 

Section 7   Extension of superannuation provisions of National Health Service Acts 

7 (1) The Secretary of State (hereafter in this section referred to as “the Minister”) may 
direct that regulations made under section 10 of the Superannuation Act 1972 shall, 
subject to such modifications as may be provided in the direction, apply to any 
person specified in the direction— 

(a) who is— 

(i) wholly or mainly engaged in health services, whether 
provided under [the National Health Service Act 2006, the 
National Health Service (Wales) Act 2006] or otherwise, but not 
provided by a . . . local authority; or 

(ii) an officer of a government department serving on the 
medical or nursing staff of that department or at or for the 
purposes of a hospital maintained by that department, 

and who, if he were in the employment of an employing authority within 
the meaning of those regulations, would be an officer within the 
meaning of those regulations; or  

(b) who is a member of a body constituted under the National Health 
Service Act 2006 or the National Health Service (Wales) Act 2006, 
other than an NHS trust or an NHS foundation trust, 

or to any class so specified of such persons, as if the person, or any person of the 
class, so specified were, within the meaning of the said regulations, an officer in the 
employment of an employing authority, and in that event the regulations shall apply 
accordingly and any scheme under section 1 of the said Act of 1972, if otherwise 
applicable, shall not apply, or shall cease to apply, to that person  

(2) Where any person  while continuing in or, within twelve months after leaving 
employment in which he was entitled to participate in superannuation benefits 
provided under the said section 10 of the Superannuation Act 1972 (any period 
spent by that person on an approved course of study or training within the meaning 
of regulations made under that section being left out of account), enters such other 
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employment as may be approved by the Minister for the purposes of this 
subsection, the Minister may direct that regulations so made shall, subject to such 
modifications as may be provided in the direction, apply to that person as if, while in 
that other employment, he were, within the meaning of those regulations, an officer 
in the employment of an employing authority, and in that event those regulations 
shall apply accordingly. 

(3)  A direction under subsection (1) or (2) of this section may be expressed to take 
effect as from the date of a person’s entry into employment notwithstanding that the 
direction, or the approval of that employment for the purposes of the said 
subsection (2), was not given until after that date. 
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