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Adjudicator’s Opinion 

 

• The Adjudicator explained that Dr S is only entitled to his correct benefits from 

the USS and, in general, any money paid in error can be recovered.  But, 

there are defences against the recoupment, and, based on the information 

provided by Dr S, she considered whether Dr S had changed his position (i.e. 
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that he had changed his position in such a way that it would be unjust to 

require him to repay the money). 

• In doing so, the Adjudicator considered whether Dr S had relied on the 

information provided by USS Ltd in good faith.  In her opinion, Dr S ought to 

have remembered that he had received a statement and signed a document 

stating that he had 40 years pensionable service.  However, nine months 

later, he received a retirement statement with an additional 2 years and 164 

days, of which he had only paid an additional nine months service (at a rate of 

25%, as set out in the email he received in 2010).  The discrepancy over a 

short time span should have been enough for Dr S to have queried this with 

USS Ltd. 

• USS Ltd are seeking to recover the overpayment from future pension 

payments.  In the recent case of Burgess & Ors v BIC UK Limited [2018] 

EWHC 785 (Ch), Mr Justice Arnold held that equitable recoupment was not a 

restitutionary claim for unjust enrichment.  Rather it was an equitable self-help 

remedy which did not involve a claim for repayment of the monies paid in the 

past but an adjustment to accounts in the future.  As such, equitable 

recoupment, as in this case, is not subject to a six year limitation period under 

section 5 of the Limitation Act 1980 (the 1980 Act). 

 Dr S did not accept the Adjudicator’s Opinion.  He submitted: 

• “Under, section 91 of the Pensions Act 1995 the trustees cannot recoup 

overpayments in circumstances where the member has disputed the 

legitimacy of the recoupment unless they have an order from a competent 

court.  I disputed the recoupment on 20th July 2015.  However, USS did not 

obtain a court order.  At paragraph 28, the Adjudicator compares the 

‘equitable recoupment’ in the recent case of Burgess and Ors with the action 

taken by USS to recover the overpayment made to me.  She considers that 

both cases ‘did not involve any claim for repayment of the monies paid in the 

past by an adjustment of accounts in the future’.  Even if that is correct, the 

case of Burgess has not been correctly applied by the Adjudicator for the 

following reasons: 

a) In its letter to me dated 2nd November 2015, USS asked for either a lump-

sum or repayment plan of the overpaid £5,812.94 pension lump sum.  

Thus, at least as far as this part of the overpayment is concerned, USS’s 

case does involve a claim for repayment and not recoupment. 

b) In Burgess et al the ‘adjustment of accounts’ involved a policy decision by 

the scheme to recoup monies because of regulations governing the 

amounts by which funds should be in surplus or deficit.  Repayment was 

sought from pensioner-members in order to make an adjustment of the 

fund as a whole and not an individual overpayment.  As the judgement 
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said: ‘The present proceedings are not concerned with issues affecting 

individual pensioners and members of the scheme’ para 4. 

c) Burgess contradicts the previous position established in other cases, 

notably Webber and the PO has not affirmed Burgess, on recoupment, 

over Weber and others.  Burgess is in any event subject to appeal. Further 

the PO is not obligated to apply strictly any court decision. 

d) The judge’s comments in Burgess on recoupment were made ‘obiter’, i.e. 

they were not intended to set a precedent and they are not binding on 

future courts decisions. 

For these reasons I contend that recoupment is subject to the six-year 

limitation period set out in the Pensions Act and therefore that USS is not 

entitled to recoup the overpayment because it is out of time to do so.” 

• He also submitted, in summary, that the Adjudicator had not adequately 

assessed the strength of the point as to whether the information he received 

in the statement in 2012 was sufficient to identify the error.  In particular that: 

o The terminology used on the 2012 statement was different to the 

terminology used by the Adjudicator; 

o He made additional contributions during the disputed period and 

therefore it was reasonable for him to believe that these were 

represented in the 2012 statement;  

o He would not have renovated his kitchen or gifted money to his 

daughter if he had been aware that the amounts involved were lower; 

o The error on the statements is only around three percent and therefore 

it is not reasonable for him to have noticed it; and 

o A previous Ombudsman case found that if the overpayment was not 

significant, it was not reasonable to ask the member to question it. 

 USS Ltd made no further submissions on the points raised above by Dr S.  However, 

DLA Piper, acting on behalf of USS Ltd, confirmed that USS Ltd would be seeking 

both the lump sum and pension overpayment via recoupment.  The overpaid pension 

has already been recouped to date and therefore it is still looking to recoup the 

remaining overpaid lump sum of £5,812.94 (although no recoupment for this has 

happened to date).  DLA Piper also said: 

 “USS L[td] has offered £750 in respect of distress and inconvenience under 

the IDRP process, and that this should be deducted from the monies owed.  

The proposal of recovery of the outstanding lump sum over 3 years would, 

therefore, be at the rate of £140.61 per month.  USS L[td] would be willing to 

recover this over a longer period if this rate would cause the member undue 

hardship.” 
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 As Dr S did not accept the Adjudicator’s Opinion, the complaint was passed to me to 

consider.  Dr S’ further comments do not change the outcome. I agree with the 

Adjudicator’s Opinion and I will therefore only respond to the key points made by Dr S 

for completeness. 

Ombudsman’s decision 

 The general legal position is that trustees (or managers) of a pension scheme can 

only pay benefits in accordance with the scheme rules and money paid in error is 

recoverable from the recipient, even if the error was careless. However, there are 

some circumstances where the recipient may be allowed to keep some or all of the 

overpayment and I will also consider these. 

 

 

 

 

 

                                            
1 Webber v Department for Education [2014] EWHC 4240 (Ch) 
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 On the facts in this case, I consider that the offer of £750 is sufficient recognition of 

the significant maladministration found above and no further direction is necessary. 

Therefore, I do not uphold Dr’s complaint and USS Ltd are entitled to recoup the 

overpayment subject to making any transfer of funds to the scheme which is 

necessary to permit Dr S to retain £750 of the overpayment. 

 
Karen Johnston 

Deputy Pensions Ombudsman 
20 November 2019 
 

 


