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Ombudsman’s Determination  

Applicant Mr R 

Scheme 

Respondents 

Commando 2012 Pension Scheme (the Scheme) 
 
LD Administration Ltd (Liddell Dunbar) 
The Trustee of the Commando 2012 Pension Scheme (Mr Garner) 

Complaint Summary 

Mr R has complained that Mr Garner and Liddell Dunbar have delayed the transfer of his 

pension benefits in the Scheme and that the transfer has not been made. Mr R has also 

claimed consequential losses as a result of the delay.   

Summary of the Ombudsman’s Determination and reasons 

The complaint shall be upheld against Mr Garner because he has failed to pay the transfer 

payment within the statutory timeframe. Furthermore, Mr R has suffered an exceptional 

level of distress and inconvenience due to the delay and has incurred additional expenses 

for which he should be reimbursed. 

The complaint shall be upheld against Liddell Dunbar relating to maladministration on its 

part, for its failure to provide copies of annual reports or members’ annual benefit 

statements. 
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Detailed Determination 

Material facts 

 Section 94 of the Pension Schemes Act 1993 (the Act), provides that a member of 

an occupational or personal pension scheme has a right to a “cash equivalent 

transfer value” (CETV) of any benefits which have accrued under the transferring 

arrangement.  

 Section 99 of the Act requires trustees to carry out the member’s requirements within 

a specified period for the purposes of the scheme in question; here, essentially within 

six months of the application to transfer. It also requires trustees to notify The 

Pensions Regulator (TPR) if they have failed to carry out the transfer within six 

months of the guarantee date (in respect of salary related occupational pension 

schemes). The relevant sections of the Act can be found in the Appendix.   

 

 

“The scheme is an Occupational Pension Scheme. It is established by a UK 

registered Employer (the Provider) whose officers and employees are 

automatically eligible to become members, although others may also become 

members if permitted by the Trustees or Provider.  

Its only purpose is to provide Authorised Member Payments sums as described 

in the scheme documents (including these rules).” 
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“In setting the investment strategy, the Trustees invest primarily in preference 

shares in the capital of Norton Motorcycles (UK)Limited1 (the Company).” 

(paragraph 3 of the Statement of Investment Principles).  

 

“Funds invested in the Scheme are designed to maximise their return over a 

five year plus period to coincide with the investment in preference shares issued 

by the Company. In order to protect the investments of all members, funds 

cannot be withdrawn within 24 months of the date of transfer into the Scheme. 

The Scheme applies charges on a sliding scale for the early transfer out of 

funds after 24 months and prior to five years of investment.” 

and, after five years of investment, no charge applies for transfers out. (paragraph 4 

of the Statement of Investment Principles). 

 

 

 

 

 

                                            
1 It appears, however, from documents filed at Companies House in respect of Norton Motorcycles (UK) 
Limited and Norton Motorcycles Holdings Limited, that Scheme funds have in fact been invested in Norton 
Motorcycles Holdings Limited and not in Norton Motorcycles (UK) Limited. 
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 Mr R has been suffering from severe ill health and wanted to start drawing down from 

his pension so that his wife could reduce her main working hours to care for him. 

Instead, Mr R and his family have spent the last few years concerned about when he 

will be able to access his pension funds.   

 Mr R’s original plan was to drawdown the tax-free portion of his pension funds to pay 

off a significant portion of his mortgage. The mortgage is interest only, at a rate of 

1.04%, and does not have an exit charge for settling it early. At the end of 2018, Mr R 

was paying off this mortgage at a rate of £1,108.59 per month. Reducing the 

outstanding balance would also result in a reduction to his monthly repayments. As 

the transfer delay is ongoing, Mr R is having to pay off his mortgage at a higher rate.   

 Mr R was also anticipating that he would be able to draw down from his pension 

funds from November 2017. In addition to other income he has, he was expecting to 

pay 20% income tax and was planning to take out a further £15,000 of his funds, 

from the Scheme, over the following two and a half years to pay off his mortgage 

which ends in June 2020. Due to the delay in being able to access his pension funds, 

he will now have to draw down larger amounts in a single tax year to settle his 

mortgage and will therefore move into the 40% tax bracket.  As a consequence, Mr R 

has calculated that he will lose £5,000. 

 Mr R runs his own business and due to his chronic condition, which he anticipates 

will get worse, he was planning on drawing down from his pension as a primary 

source of income, rather than solely using his business earnings. As Mr R has still 
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not been able to access his pension, he has had to rely on his overdraft and 

consequently has paid further interest and overdraft fees. 

Summary of Mr Garner’s position 

 

 

 Liddell Dunbar denies that it has held up the transfer payment. It did act as 

administrator from 2014 to 2018 but was not involved when the Scheme was initially 

established. Mr Garner then took on the role of administrator. 

 It acts as the Scheme practitioner and carries out some basic administration for the 

Scheme, including dealing with member queries and handling transfer and/or 

drawdown requests. These are then forwarded to Mr Garner for approval and 

payment.  

 Liddell Dunbar also failed to respond to the Preliminary Determination. 

Conclusions 
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 However, despite the above restriction, Regulation 7(2) of the Investment Regulations 

still requires trustees of schemes with fewer than 100 members to “have regard to the 

need for diversification of investments, in so far as appropriate to the circumstances 

of the scheme”. 

 Based on the information that I have received to date, it is difficult to see how the 

Trustee could reasonably claim that he had met the requirement under Regulation 

7(2) of the Investment Regulations, given that all of the Scheme’s assets were 

invested in the same company. 

 

 

 

 I cannot see how, in investing all of the Scheme’s assets in the Company, the Trustee 

could be considered to have complied with either of the requirements set out in 

paragraph 46 above. 

  The Pensions Regulator’s code of practice no.13 entitled: “Governance and 

administration of occupational trust-based schemes providing money purchase 

benefits” (the Code) applies to the Trustee.  Of particular note is paragraph 107 of 
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the Code, which is concerned with the security and liquidity of assets. Paragraph 107 

says: 

  “The law requires trustee boards to invest scheme assets predominantly in 

instruments admitted to trading on regulated markets. Where investment options 

which are not admitted to trading on regulated markets are offered, we expect 

trustee boards to identify those as such in the SIP and explain why it was 

appropriate to include them in that form. This includes how such investment 

aligns with the objectives set out in the SIP.” 

 The sole investment option for investment in Norton Holdings preference shares 

cannot be described as an instrument trading on regulated markets. Furthermore, as 

Norton Holdings is a private company the shares are not readily realisable and 

restricts the liquidity of the assets. It does, to my mind, represent an excessive 

concentration of risk. 

 Indeed, looking at the overall management and governance of the Scheme and the 

other pension schemes, there are a number of areas that I have identified where 

there is a lack of adherence to the Code. 
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 I direct that within 21 days of this determination Mr Garner shall make the following 

payments: 

(i) £3,000 to Mr R for the exceptional distress and inconvenience he has 

experienced; 

(ii) a sum, to be quantified once the transfer has taken place, in respect of the 

additional mortgage interest payments that Mr R will incur in the period from 31 

May 2018 to the date that the transfer payment is made;  

(iii) pay to Pensions Bee the transfer value that would otherwise have been 

payable on 31 May 2018; and 

(iv) on receipt of the transfer value, if Mr R is able to establish any loss on 

investment in respect of the period from 31 May 2018 to the date of the 

transfer, within 21 days of receipt of proof of such investment loss, Mr Garner 

should pay the additional amount plus any fees owed by Mr R to Pension Bee 

in respect of its carrying out the investment loss calculation. 

 I direct that within 21 days of this determination Liddell Dunbar shall pay £2,000 to Mr 

R for the severe distress and inconvenience he has suffered as a consequence of the 

investigation into his case being hindered by Liddell Dunbar’s failure to keep 

adequate records concerning the Scheme and its members. 

 

Anthony Arter 

Pensions Ombudsman 
28 May 2019 
  

                                            
2 although it is to be noted that this is outside my jurisdiction by virtue of Regulation 4 of the Personal and 
Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996.  However, the apparent breach 
of Section 40 Pensions Act 1995 will be included in our report to the Pensions Regulator. 
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Appendix  

Pension Schemes Act 1993 

94 Right to cash equivalent 
 

(1) A member of a pension scheme who has received a statement of entitlement under 

section 93A acquires a right to take the cash equivalent shown in that statement in 

accordance with this Chapter. 

(2) A member of a pension scheme who has transferrable rights in relation to money 

purchase benefits acquires a right to take their cash equivalent in accordance with this 

Chapter. 

99 Trustees' duties after exercise of option 

 
(1) Where— 

(a) a member has exercised the option conferred by section 95; and 

(b) the trustees or managers of the scheme have done what is needed to carry out 

what the member requires, 

the trustees or managers shall be discharged from any obligation to provide benefits 
to which the cash equivalent related except, in such cases as are mentioned in 
section 96(2), to the extent that an obligation to provide such guaranteed minimum 
pensions continues to subsist. 

(2) Subject to the following provisions of this section, if the trustees or managers of a 

scheme receive an application under section 95 they must do what is needed to carry out 

what the member requires— 

(a) in the case of an application that relates to benefits other than money purchase 

benefits, within 6 months beginning with the guarantee date shown in the relevant 

statement of entitlement, and 

(b) in the case of an application that relates to money purchase benefits, within 6 

months beginning with the date of the application. 

(7) Where the trustees or managers of an occupational pension scheme have not done 
what is needed to carry out what a member of the scheme requires within six months of 
the date mentioned in paragraph (a) or (b) of subsection (2)— 
 

(a) they must, except in prescribed cases, notify the Regulatory Authority of that fact 

within the prescribed period, and 

(b) section 10 of the Pensions Act 1995 (power of the Regulatory Authority to impose 

civil penalties) shall apply to any trustee or manager who has failed to take all such 

steps as are reasonable to ensure that it was so done. 

 

https://perspective.info/documents/act-psa1993/#act-psa1993-txt-93@1.11.a
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-93a@1.3
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-93@1.11.a
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-93@1.11.b
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.30
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.30
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-95
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-96.2
https://perspective.info/documents/act-psa1993/#act-psa1993-li-8.2.1.1
https://perspective.info/documents/act-psa1993/#act-psa1993-li-8.2.1.1
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-95
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.30
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.30
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-93a@1.4
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-93a@1.3
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.30
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.34
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.40
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.48a
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.40
https://perspective.info/documents/act-pa1995/#act-pa1995-txt-10

