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Ombudsman’s Determination 

Applicant Mr E  

Scheme  NHS Pension Scheme 

Respondent NHS Pensions 

Outcome  

 

 

Complaint summary  

 

Background information, including submissions from the parties 

 

 

 

“This is an initial application for the early payment of deferred benefits on the 

grounds of ill health … 
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Consideration of this application requires a determination of whether there is a 

physical or mental infirmity which gives rise to permanent incapacity for 

regular employment of like duration (regard being had to the number of hours, 

half days and sessions the applicant worked in their last NHS employment). 

Permanent incapacity is assessed by reference to the normal benefit age of 

60 years.” 

 

“[Mr E] has been suffering from right endolymphatic hydrops. This condition 

started in 2010 and has been associated with dizziness and mild fluctuating 

right sided hearing loss. He has difficulty to mobilise. He was advised by the 

ENT specialist to reduce salt in his diet and on the benefit of balance therapy, 

which should improve his condition; his prognosis is good. 

According to … Dr Haq, he is unfit for his current role as maybe unsafe when 

seeing patients one-to-one. [Mr E] suggested that he would be willing to 

explore job roles in ICT. Dr Haq advised that a sedentary, non-patient facing 

role would be more suitable for him and recommended redeployment. 

Dr Haq indicates that Ill Health Retirement would not be appropriate currently 

as [Mr E] has not explored and availed all the available treatment options. This 

type of condition can also resolve spontaneously. 

The evidence provided indicates that the applicant’s condition should resolve 

with further treatment and is unlikely to be a barrier permanently affecting his 

ability to undertake regular employment of like duration.” 
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“Reviewing the previous evidence provided I note that [Mr E] had a history of 

right sided endolymphatic hydrops causing him dizziness, loss of balance and 

fluctuating hearing loss. This appears to have been ongoing since 2010 with 

intermittent periods of his symptoms being more severe than at other times. 

Mr Harris … had indicated … that it was felt that [Mr E’s] prognosis would be 

good with balance therapy. 

Reviewing the Occupational Health reports I do note that it was indicated that 

[Mr E] was unfit for his current role … but it was deemed that he would be fit to 

consider some form of redeployment … It was also felt at the time by the 
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Occupational Health Physician that ill health retirement would not be 

appropriate because [Mr E] had not explored and availed himself of all the 

available treatment options. I would agree that even if the application had 

been made on AW33E the evidence suggested at the time that [Mr E’s] 

prognosis was good and that permanency had not been established in 

particular as there was further treatment that had not been explored including 

balance therapy, transtympanic steroid injection, further vestibular or tinnitus 

therapy including the use of tinnitus masking agents and surgical intervention 

which would be available and on the balance of probabilities would result in a 

significant improvement in [Mr E’s] condition such that he could be capable of 

undertaking his substantive duties for which he was employed in the NHS … 

I note also that [Mr E] has submitted further evidence … dated 24th April 2017, 

which again outlines [Mr E’s] ongoing difficulties … Again it is indicated that 

there is further intervention and treatment that [Mr E] would benefit from 

including the repeat steroid injection (he has undergone one initial steroid 

injection in June 2016 I understand), further surgical options, as well as 

vestibular or tinnitus therapy including the use of tinnitus masking agents. 

Reviewing [Mr E’s] personal statement, I note that he has indicated that he 

does not wish to pursue further medical intervention as he is concerned about 

the potential effects on the hearing to his right side. 

Clearly that is [Mr E’s] decision as to whether the potential risks are 

acceptable to him or not. The evidence is however that it is likely on the 

balance of probabilities that [Mr E] would recover sufficiently to be able to 

resume his substantive role.” 
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“Since, at the time [Mr E] left employment, he still had almost 19 years 

remaining before he reached scheme pension age, such improvement was 

likely to have occurred before [Mr E] reached pension age, Therefore, in my 

opinion, on balance of probability, at the time [Mr E] left employment, even in 

the absence of future treatment, his incapacity was unlikely to have been 

permanent. 

… It is most unfortunate that [Mr E’s] symptoms have not improved as Mr 

Harris anticipated and that there has been no response to subsequent 

treatment. I note from Mr Harris’ last two reports that he does now regard [Mr 

E’s] disability as being permanent. While I sympathise with [Mr E’s] difficulties, 

the fact that [Mr E’s] illness has not followed the course that was expected in 

October 2015 is not relevant to whether the scheme criteria were met at that 

time …” 
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Mr E’s position 
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NHS Pensions’ position 

 

 

 

 

 

 

 

 

 

Adjudicator’s Opinion 
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• In view of this, the relevant regulations were 90 and 91 (see Appendix 1). 

Regulation 90 sets out the conditions which Mr E had to satisfy in order to 

receive ill health retirement benefits; the Tier 1 and Tier 2 conditions. In order 

to receive any ill health retirement benefits, Mr E had to satisfy the Tier 1 

conditions. In particular, he had to be suffering from a physical or mental 

infirmity as a result of which he was permanently incapable of efficiently 

discharging the duties of his former NHS employment. Permanently meant the 

incapacity was likely to last at least to normal pension age. 

• In order to receive his pension under regulation 90, Mr E had to satisfy the Tier 

1 conditions at the time his NHS employment ceased in October 2015. In other 

words, at the time Mr E’s employment ceased, it must have been considered 

unlikely that he would recover sufficiently before normal pension age to be 

capable of undertaking his former role. 

• Under regulation 90(2)(c), it was for NHS Pensions, acting on behalf of the 

scheme manager1, to satisfy itself that Mr E met the Tier 1 conditions in 

October 2015. If it was satisfied that Mr E met the relevant conditions, he was 

entitled to immediate payment of his pension. 

• The Scheme regulations themselves did not require NHS Pensions to seek an 

opinion from a registered medical practitioner. Paragraph 15 of Part 6 of 

Schedule 3 (see Appendix 1) provided NHS Pensions with the discretion to 

delegate decisions to a medical practitioner or a body which employed medical 

practitioners. It also provided NHS Pensions with the discretion to require a 

member to submit to a medical examination. 

• NHS Pensions had delegated first instance decisions to its medical advisers. 

Although not specifically required to do so, it also took advice from its medical 

advisers when reviewing decisions under the IDR procedure. In the 

Adjudicator’s view, this was in accordance with the Scheme regulations and 

good practice. 

• One of the specific obligations on decision-makers was to consider all relevant 

information which was available to it and ignore all irrelevant information. 

However, the weight which was attached to any of the evidence was for the 

decision-maker to determine (including giving some of it little or no weight2). It 

                                            
1 The Secretary of State 
2Sampson v Hodgson [2008] All ER (D) 395 (Apr) 
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was open to NHS Pensions to prefer evidence from its own advisers; unless 

there was a cogent reason why it should not have or should not have without 

seeking clarification. For example, an error or omission of fact or a 

misunderstanding of the relevant regulations by the medical adviser. 

• In its first instance decision, OH Assist concluded that Mr E did not satisfy the 

eligibility conditions for the early payment of his deferred benefits. Although 

NHS Pensions subsequently determined that Mr E’s case should be treated as 

a retrospective application under regulation 90, it was not inappropriate for OH 

Assist to process his application as a request for early payment of his deferred 

pension at the time. This was the nature of the application it had received. 

• At stage one and two of the IDR procedure, Mr E’s application was assessed 

by reference to the conditions set out in regulation 90. Having reviewed the 

advice provided for NHS Pensions, the Adjudicator was of the view that its 

medical advisers were aware of and applied the correct regulatory 

requirements. In addition, they were aware that they were required to consider 

what the position would have been in October 2015; when Mr E ceased his 

NHS employment. She was also of the view that they had taken appropriate 

steps, in seeking an opinion from Mr Harris, to obtain relevant evidence on 

which to base a decision. She noted Mr E’s comment that no report was 

sought from his GP. There was no specific requirement for such a report to be 

obtained. 

• With regard to factual errors, Mr E highlighted an incorrect date in Mr Harris’ 

2018 report. Clarification was sought from Mr Harris and he confirmed that this 

did not affect his opinion. In the Adjudicator’s view, appropriate action was 

taken to address this matter. 

• Mr E argued that NHS Pensions and its medical advisers had failed to 

acknowledge the permanency of his medical condition, as detailed in medical 

evidence from his specialist. He also considered that the reference to his 

prognosis being “good with balance therapy” had been given a 

disproportionate importance. He argued that a condition could be permanent 

and have a good prognosis and he suggested this was the case with Meniere’s 

Disease. 

• The Adjudicator clarified that the question to be addressed by NHS Pensions 

and its medical advisers was whether or not Mr E’s incapacity for efficiently 

discharging the duties of his former NHS employment was permanent. This 

was not quite the same as asking whether or not the medical condition from 

which he was suffering was permanent. It might be that an individual was 

suffering from a permanent medical condition, but their capacity for 

employment was expected to improve over time. 

• Mr E argued that Mr Harris’ comment concerning his prognosis lacked detail 

and a timeframe. He had pointed out that Mr Harris had not undertaken an 
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assessment of his condition in October 2015. He had suggested that, by the 

time Mr Harris was asked for an opinion, his recollection could not be relied 

upon. 

• The Adjudicator acknowledged that Mr Harris’ comment concerning prognosis 

was brief and did not give a timeframe. However, he was responding to a 

request for a prognosis to normal pension age. It would not be unreasonable to 

infer, therefore, that this was the timeframe he had in mind. 

• With regard to the elapse of time between seeing Mr E and giving an opinion, 

this was largely a matter for Mr Harris’ professional judgment. The Adjudicator 

noted that Mr Harris had completed form AW 240 on 12 October 2015 and Mr 

E said he had not seen him since June 2015. Clearly, Mr Harris had been 

content to complete the form on that basis. She did not consider that it was 

inappropriate for NHS Pensions or its medical advisers to then take account of 

Mr Harris’ opinion. 

• Mr E was of the view that Mr Harris’ comment, in October 2015, was at odds 

with the reports he provided in 2017 and 2018, which he considered confirmed 

the permanence of the condition in question. He also considered it at odds with 

the report from Mr Wood in 2017. However, in 2018, Mr Harris was specifically 

asked to give a retrospective opinion as to the expected probability of Mr E’s 

condition resolving as at October 2015. He had commented that, at that time, 

there was a 50% probability of Mr E’s condition resolving within two years and 

a 70% probability of resolution after eight years. The Adjudicator did not 

consider this to be inconsistent with his October 2015 prognosis. Mr Wood’s 

report related to the position in 2017 and did not comment on what might have 

been expected in 2015. 

• The Adjudicator noted Mr E had highlighted the difference between Mr Harris’ 

reference to 70% resolution after eight years and the medical adviser’s quote 

of resolution within eight years. She did not consider this to have unduly 

impacted on the outcome of his case since the period under consideration was 

nearly 19 years; to Mr E’s normal pension age of 67. 

• Mr E had argued that NHS Pensions should have asked the medical advisers 

to comment on the likely efficacy of any treatment options. The Adjudicator 

said she understood him to be referring to the opinion provided by the OH 

Assist medical adviser in relation to the first instance decision. 

• The Adjudicator said she would agree that, if it was the case that a medical 

adviser considered that there were outstanding treatment options, then it was 

necessary for an assessment of their likely efficacy to be made. It was not 

sufficient simply to identify that there were outstanding treatment options. In Mr 

E’s case, the medical adviser had said that his “condition should resolve with 

further treatment and is unlikely to be a barrier permanently affecting his ability 

to undertake regular employment of like duration”. In the Adjudicator’s view, 



PO-22843 

12 
 

this did represent an assessment of efficacy; inasmuch as the medical adviser 

was expressing the view that the treatment was likely to improve Mr E’s 

condition sufficiently for him to undertake regular employment of like duration 

to his NHS employment. It would, however, have been helpful if the medical 

adviser had specified the treatment he had in mind. 

• Having said this, the Adjudicator noted that at stage one of the IDR procedure 

the medical adviser had referred to specific treatment. This included “balance 

therapy, transtympanic steroid injection, further vestibular or tinnitus therapy 

including the use of tinnitus masking agents and surgical intervention”. 

• The Adjudicator noted also that the final advice NHS Pensions had received 

was that, at the time he left employment, Mr E’s incapacity was unlikely to 

have been considered permanent even in the absence of future treatment. The 

failure to give specific details of future treatment options in the initial decision 

was unlikely to have impacted on the eventual outcome of Mr E’s case. 

• NHS Pensions and its medical advisers had to follow proper procedure when 

making decisions about ill-health benefits. However, not all procedural failings 

would mean that the decision could not be allowed to stand. For example, if 

procedural failings occurred at an early stage in the process and the impact of 

the failing was corrected later, the Ombudsman might take the view that the 

procedural failings did not invalidate the decision. The Adjudicator was of the 

view that this was the case here. 

• Mr E disagreed with the weight which NHS Pensions and its medical advisers 

had attached to the statistical probability of his condition resolving before his 

normal pension age. He did, however, acknowledge that it was for NHS 

Pensions to determine what weight to attach to any of the evidence. However, 

Mr E also made the point that he had only became aware of this information at 

stage two of the IDR procedure and had not had an opportunity to appeal. 

• Because his application had been initially treated as a request for early 

payment of deferred benefits, Mr E had only had the opportunity to appeal the 

decision not to pay a pension under regulation 90 on one occasion. He would 

normally have had two opportunities for appeal. In the Adjudicator’s view, Mr E 

should have been given a further opportunity to appeal the regulation 90 

decision. In her view, Mr E’s complaint could be upheld to this extent. 

• Mr E had also highlighted the time taken for NHS Pensions to consider his 

case at stage one of the IDR procedure. Mr E had submitted his appeal in 

February 2016 and NHS Pensions issued a decision in August 2017; some 18 

months later. The Adjudicator acknowledged that NHS Pensions had 

explained that it had been waiting for information from Mr E’s former employer 

and its medical advisers. The main issue appeared to have been in 

establishing the grounds on which Mr E’s employment was terminated. 
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• Although NHS Pensions was reliant on an outside source for this information, it 

was difficult to conclude that more could not have been done to obtain the 

information it required sooner. The delay would have caused Mr E additional 

distress at an already distressing time. In the Adjudicator’s view it would be 

appropriate for this to be recognised. 

 

Ombudsman’s decision 

 When someone complains that they have not been awarded the ill health pension 

they think they should get, my prime concern is with the way in which the decision 

has been reached. It is not my role to review the medical evidence and come to a 

decision of my own as to whether or not Mr E should be awarded an ill health 

pension. 
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Directions  

 

 
Anthony Arter 

Pensions Ombudsman 
1 July 2019 
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Appendix 1 

The NHS Pension Scheme Regulation 2015 (SI2015/94) (as amended) 

 

“(1) An active member (M) is entitled to immediate payment of - 

(a) an ill-health pension at Tier 1 (a Tier 1 IHP) if the Tier 1 

conditions are satisfied in relation to M; 

(b) an ill-health pension at Tier 2 (a Tier 2 IHP) if the Tier 2 

conditions are satisfied in relation to M. 

(2) The Tier 1 conditions are that - 

(a) M has not attained normal pension age; 

(b) M has ceased to be employed in NHS employment; 

(c) the scheme manager is satisfied that M suffers from a physical 

or mental infirmity as a result of which M is permanently 

incapable of efficiently discharging the duties of M's employment; 

(d) M's employment is terminated because of the physical or mental 

infirmity; and 

(e) M claims payment of the pension. 

(3) The Tier 2 conditions are that - 

(a) the Tier 1 conditions are satisfied in relation to M; and 

(b) the scheme manager is also satisfied that M suffers from a 

physical or mental infirmity as a result of which M is permanently 

incapable of engaging in regular employment of like duration. 

(4) ... 

(5) In paragraph (3)(b), “regular employment of like duration” means - 

(a) … 

(b) in any other case, where prior to ceasing NHS employment, M 

was employed - 

(i) on a whole-time basis, regular employment on a whole-

time basis; 

(ii) on a part-time basis, regular employment on a part-time 

basis, regard being had to the number of hours, half days 

and sessions M worked in the employment …”  
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“(1) For the purpose of determining whether a member (M) 

is permanently incapable of discharging the duties of M's employment 

efficiently, the scheme manager must - 

(a) have regard to the factors in paragraph (2), no one of which is to 

be decisive; and 

(b) disregard M's personal preference for or against engaging in the 

employment. 

(2) The factors mentioned in paragraph (1)(a) are - 

(a) whether M has received appropriate medical treatment in respect 

of the infirmity; 

(b) M's mental capacity; 

(c) M's physical capacity; 

(d) the type and period of rehabilitation it would be reasonable for M 

to undergo in respect of the infirmity, regardless of whether M 

has undergone the rehabilitation; and 

(e) any other matter the scheme manager thinks appropriate. 

(3) For the purpose of determining whether M is permanently incapable of 

engaging in regular employment of like duration as mentioned in 

paragraph (3)(b) of regulation 90, the scheme manager must - 

(a) have regard to the factors in paragraph (4), no one of which is to 

be decisive; and 

(b) disregard the factors in paragraph (5). 

(4) The factors mentioned in paragraph (3)(a) are - 

(a) whether M has received appropriate medical treatment in respect 

of the infirmity; 

(b) such reasonable employment as M would be capable of 

engaging in if due regard is given to - 

(i) M's mental capacity; 

(ii) M's physical capacity; 

(iii) M's previous training; and 

(iv) M's previous practical, professional and vocational 

experience, 
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irrespective of whether or not such employment is available to M. 

(c) the type and period of rehabilitation it would be reasonable for M 

to undergo in respect of the infirmity, regardless of whether M 

has undergone the rehabilitation, having regard to - 

(i) M's mental capacity; and 

(ii) M's physical capacity; 

(d) the type and period of training it would be reasonable for M to 

undergo in respect of the infirmity, regardless of whether M has 

undergone the training, having regard to - 

(i) M's mental capacity; 

(ii) M's physical capacity; 

(iii) M's previous training; and 

(iv) M's previous practical, professional and vocational 

experience; and 

(e) any other matter the scheme manager thinks appropriate. 

(5) The factors mentioned in paragraph (3)(b) are - 

(a) M's personal preference for or against engaging in any particular 

employment; and 

(b) the geographical location of M. 

(6) In this regulation - 

“appropriate medical treatment” means such medical treatment as it 

would be normal to receive in respect of the infirmity, but does not 

include any treatment that the scheme manager considers - 

(a) that it would be reasonable for M to refuse; 

(b) would provide no benefit to restoring M's capacity for - 

(i) discharging the duties of M's employment efficiently for 

the purposes of paragraph (2)(c) of regulation 90; or 

(ii) engaging in regular employment of like duration for the 

purposes of paragraph (3)(b) of that regulation; 

(c) that, through no fault on the part of M, it is not possible for M to 

receive before M reaches normal pension age. 

“permanently” means until M attains M's prospective normal pension 

age; and 
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“regular employment of like duration” has the same meaning as in 

regulation 90.” 

 

“(1) Except as otherwise provided by these Regulations, any question 

arising under this scheme is to be determined by the scheme manager. 

(2) Any such disagreement as is referred to in section 50 of the 1995 

Act (resolution of disputes) must be resolved by the scheme manager in 

accordance with any arrangements applicable under that section.” 

 

“(1) The scheme manager may make arrangements for functions under this 

scheme in relation to decisions to which sub-paragraph (2) applies that 

are exercisable by the scheme manager to be discharged by - 

(a) a medical practitioner (whether practising alone or as part of a 

group) whom the scheme manager has approved to act on 

the scheme manager's behalf; or 

(b) a body (incorporated or unincorporated) which - 

(i) employs medical practitioners (whether under a contract 

of service or for services); and 

(ii) is so approved. 

(2) This paragraph applies to a decision as to a person's health or degree 

of physical or mental infirmity that is required for the purposes of this 

scheme and, in particular, a decision required for the purposes of - 

(a) … 

(c) regulation 90(2)(c) or (3)(b) (early retirement on ill health: active 

members); … 

 (3) In relation to such a decision, the scheme manager may require a 

person entitled or claiming to be entitled to benefit under this scheme to 

submit to a medical examination by a medical practitioner selected by 

the scheme manager. 

(4) The scheme manager must also offer the person an opportunity to 

submit a report from the person's own medical adviser following an 

examination of the person by the medical adviser. 

(5) In taking a decision mentioned in sub-paragraph (1), the scheme 

manager must take into consideration both - 

(a) the report mentioned in sub-paragraph (4); and 
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(b) the report of the medical practitioner who carries out the medical 

examination mentioned in sub-paragraph (3).”  
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Appendix 2 

Medical evidence 

Occupational Health and Wellbeing Service 

 

“… [Mr E] confirms that he went off sick initially due to what he believes to 

have been PTSD and thereafter developed symptoms of Endolymphatic 

hydrops, an ear condition which gives rise to symptoms of dizziness, 

imbalance and tinnitus. Since the onset of these symptoms as of early March 

he has found it hard to manage and feels it is affecting his mood. Clearly he is 

unfit for his current role as he may be unsafe when seeing patients on a one-

to-one. 

We discussed what options there maybe for a return to work. He advised me 

that he has ICT skills (networking) and would be willing to explore potential job 

roles in ICT. In my opinion, a sedentary role, non patient facing would be more 

suitable than his current role. Hence I would suggest redeployment to this type 

of role would be beneficial … 

I do not feel Ill Health retirement would be appropriate currently as [Mr E] has 

not explored and availed all the available treatment options. This type of 

condition can also resolve spontaneously.” 

Mr Harris, consultant ENT surgeon, 12 October 2015 

 

“Good prognosis with balance therapy.” 

“Mild swimming sensation [?] should respond to balance therapy. Used to 

have episodes [?] → now [?] 

Mild ® hearing impairment.” 

Ms Flowerday, hearing therapist, 1 February 2016 
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Mr Amin, specialist registrar, 24 April 2017 

 

 

 

Mr Wood, hearing and balance therapist, 9 August 2017 

 

 

Mr Harris, 3 October 2017 
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Mr Harris, 14 February 2018 

 

 

 

 

 

 

 

                                            
3 Mr Harris subsequently confirmed that this should be a reference to 2015. 


