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“I consider that the relevant medical evidence does not indicate that, on the 
balance of probabilities, the applicant is permanently incapable of efficiently 
discharging the duties of the NHS employment. The Tier 1 condition is not 
met. The rationale for this is as follows: 

Sickness record shows continuous absence from 02/12/14 with 
musculoskeletal problems cited as nature of illness and with prior absences 
from 09/06/14 to 30/10/14 with similar cited cause. 

The employer states: Structured review process has been ongoing since 
02/07/14. 

The applicant states: She visited Mr Mistra [sic], Plastic Surgeon, on 11/01/16 
and to date her diagnoses are: Trigger finger, de Quervain’s intersection 
syndrome and Epicondylitis. She is to have surgery and the minimum recovery 
time is 3 – 4 years. 

Dr Parker states: She has pain, paraesthesia and impaired grip in her right 
(dominant) hand and forearm, with impaired dexterity (onset June 2014). She 
has not been seen by a specialist occupational physician since January 2015 
(when she was stated to be unfit for all work). She had steroid injections to her 
forearm without lasting benefit. She is awaiting assessment by the hand 
surgeon. The cause of her symptoms is not clear and she awaits further 
investigation. Therefore likely future course is not known at this stage. 
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Dr Suckley states: 31/07/15: MRI was reported as normal and neurological 
examination did not demonstrate any evidence of radiculopathy or peripheral 
nerve entrapment. 17/11/15: (referral letter to Professor Lees, Hand Surgeon) 
I am at a loss to explain her symptoms and she lost her job because of them. 

Mr Mistra [sic] states: She has a number of pathologies going on which would 
come under the umbrella of degenerative tendinopathy: de Quervain’s, 
intersection syndrome, lateral epicondylitis and trigger thumb (grade 1). Nerve 
conduction studies have been requested. If nerve compression is excluded we 
will consider possible steroid injections. Nerve function is very difficult to treat 
and very few therapies can offer complete resolution. Review is planned for 2 
months time. 

The evidence indicates that treatment is ongoing for degenerative 
tendinopathy and that nerve compression is not diagnosed (and was excluded 
by Dr Suckley) but the possibility is again under investigation. 

This applicant’s diagnosed conditions are more likely than not to improve 
sufficient [sic] to be clinically capable of her NHS employment, with ongoing 
specialist treatment, within the period to normal benefit age.” 
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“I consider that the relevant medical evidence indicates that, on the balance of 
probabilities, at the time of leaving employment, the applicant did not meet the 
tier 1 condition … The tier 2 condition was therefore not met. 

… there is, in my opinion, reasonable medical evidence that the member has 
a physical or mental infirmity as a result of which the member is currently 
incapable of efficiently discharging the duties of their employment. The key 
issue … is whether the member’s current incapacity is likely to be permanent. 

… the cause of [Ms G’s] incapacity at the time she left employment was 
somewhat unclear. [Ms G] had been symptomatic for a couple of years with 
pain and swelling in the region of her right wrist but subsequently developed 
symptoms in her left arm. A possible diagnosis of de Quervain’s tenosynovitis, 
intersection syndrome and subsequent possible diagnosis of cubital tunnel 
syndrome … 

It is accepted that at the time that she left her employment in 2015 [Ms G] was 
incapable of undertaking her duties as a part time staff nurse. As has 
previously been pointed out de Quervain’s tenosynovitis, intersection 
syndrome or the more recent suggestion of cubital tunnel syndrome are 
conditions that are amenable to surgical intervention. In my opinion at the time 
that [Ms G] left her employment there would have been a reasonable 
expectation that with appropriate intervention such as surgical treatment her 
condition would not be permanent up until her normal retirement date in 2037. 

In her letter of appeal [Ms G] makes comment regarding the subsequent 
diagnosis of fibromyalgia and even in her own statement indicates that this is 
not a relevant consideration as far as permanency is considered. Again there 
is further intervention and treatment for fibromyalgia that is reasonably 
effective in the majority of individuals being able to return to work and 
therefore again permanency would not have been established for this 
condition. 

Taking into account [Ms G’s] own comments that her diagnoses were and 
remain de Quervain’s tenosynovitis and ‘sibitial tunnel syndrome’ (should read 
cubital tunnel syndrome) with a later confirmed diagnosis of fibromyalgia it is 
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my opinion that with suitable surgical intervention on the balance of 
probabilities [Ms G] would have made sufficient recovery to be able to return to 
her substantive duties as a part time staff nurse.” 

 

Ms G’s position 
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• She has never had a written report from a doctor detailing the effect her 
debilitating condition has on her daily life. 

• To do a simple task, such as brushing her teeth, is very painful because she 
has to bend her elbows. 

• She does not think her chronic pain symptoms are being looked at in the 
context of the severity of pain she experiences every day and the constraints 
this puts on her daily life. 

• She was left in a very bad situation. In February 2013, she was doing two and 
a half people's jobs and working with mentally ill patients whose medication 
was so specialised that she did not have the option of protesting. She just got 
on with it, unaware of the hole she was digging for herself. She loved her job 
and the patients and she would never put any of them at risk. 

 

 

NHS Pensions’ position 
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Adjudicator’s Opinion 
 

 

 

 

 

 

 

 

 

                                            
1Sampson v Hodgson [2008] All ER (D) 395 (Apr) 
 



PO-23100 

9 
 

 

 

 

 

 

 

 



PO-23100 

10 
 

 

 

 

 

 

 



PO-23100 

11 
 

 

 

 

 

 Ms G did not accept the Adjudicator’s Opinion and the complaint was passed to me to 
consider. Ms G provided her further comments which do not change the outcome. I 
agree with the Adjudicator’s Opinion and I will therefore only respond to the key 
points made by Ms G for completeness. 

Ombudsman’s decision 
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Anthony Arter 
Pensions Ombudsman 
 
7 August 2019 
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Appendix 1 
Medical evidence 

Dr Dagens, consultant occupational physician, 15 January 2015 

 

Mr Shrimpton, specialist physiotherapist, 2 February 2015 

 

Dr Suckley, consultant physiotherapist and osteopath, 31 July 2015 

 

Dr Parker, occupational health doctor, 8 December 2015 

 

 

Dr Hughes, STLAS in plastic and hand surgery, 28 January 2016 

 

“We explained that [Ms G] has a number of pathologies going on which would 
come under the overall umbrella of degenerative tendinopathy. She has got de 
Quervain’s in addition to intersection syndrome and also a lateral epicondylitis 
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(tennis elbow). Also I note she has a grade one triggering of her right thumb, 
which would also be consistent with this overall diagnosis. 

To exclude any nerve involvement, I have requested nerve conduction studies 
… If nerve compression is excluded … then we will consider possible steroid 
injections. 

I did explain to [Ms G] that nerve function is very difficult to treat and that very 
few therapies can offer complete resolution …” 

Dr Sanders, consultant rheumatologist, 29 March 2017  

 

 

 

 

 

“My diagnoses are:- 

Fibromyalgia 

Bilateral ulnar nerve compression at the elbows 

Possible soft tissue rheumatism affecting right shoulder 
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I would feel that currently [Ms G] is not fit for a return to her previous work. 
This is because of her ongoing symptoms for the above conditions which are 
still very troublesome. It is possible that this situation may eventually improve 
in the future if ongoing and suggested treatments are successful.” 

Professor Barton, consultant rheumatologist, 15 May 2017 

 

“In summary, this lady has had a very stressful few years and she now has 
symptoms and signs of some fibromyalgia on a background of anxiety with 
some widespread muscular tenderness and a variety of symptoms. You have 
noted that she has had recent onset Raynaud’s and she does have some 
weak auto antibodies in the blood stream which would fit with a mixed 
connective tissue type picture and more specifically with Sjogren’s picture. 
However she denies any dryness of her eyes or elsewhere at the moment. 

I have arranged to update her blood tests and referred her to physiotherapy 
for advice regarding fibromyalgia and a generalised exercise programme 
about that. Given her auto antibodies, I have arranged to see her again in 
clinic in 12 months’ time just to check that nothing else has developed but 
there is certainly no suspicion of scleroderma today in clinic.” 

Dr Sanders, 7 June 2017 

 

Professor Barton, 31 January 2018 

 

  



PO-23100 

17 
 

Appendix 2 
 

“(1) An active member (M) is entitled to immediate payment of - 

(a) an ill-health pension at Tier 1 (a Tier 1 IHP) if the Tier 1 
conditions are satisfied in relation to M; 

(b) an ill-health pension at Tier 2 (a Tier 2 IHP) if the Tier 2 
conditions are satisfied in relation to M. 

(2) The Tier 1 conditions are that - 

(a) M has not attained normal pension age; 

(b) M has ceased to be employed in NHS employment; 

(c) the scheme manager is satisfied that M suffers from a physical 
or mental infirmity as a result of which M is permanently 
incapable of efficiently discharging the duties of M's employment; 

(d) M's employment is terminated because of the physical or mental 
infirmity; and 

(e) M has claimed payment of the pension. 

(3) The Tier 2 conditions are that - 

(a) the Tier 1 conditions are satisfied in relation to M; and 

(b) the scheme manager is also satisfied that M suffers from a 
physical or mental infirmity as a result of which M is permanently 
incapable of engaging in regular employment of like duration. 

(4) ... 

(5) In paragraph (3)(b), “regular employment of like duration” means - 

(a) …; 

(b) in any other case, where prior to ceasing NHS employment, M 
was employed - 

(i) on a whole-time basis, regular employment on a whole-
time basis; 

(ii) on a part-time basis, regular employment on a part-time 
basis, regard being had to the number of hours, half days 
and sessions M worked in the employment. 

(6) A pension under this regulation is payable for life: …” 
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