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Ombudsman’s Determination  

Applicant Mrs N 

Scheme  NHS Pension Scheme (the Scheme) 

Respondents NHS Business Service Authority (NHS BSA) 

Plymouth Hospitals NHS Trust (PHNT)  

 

Outcome 

1. The complaint against NHS BSA is not upheld. Although, it did not take into account 

the complete information to which it had access when considering Mrs N’s request, it 

was correct to conclude that she was not entitled to an IHRP. 

 

2. The complaint against PHNT is partly upheld, because PHNT provided NHS BSA 

with incorrect information as to the reason why Mrs N’s employment ended. PHNT 

shall pay Mrs N £500 for the significant distress and inconvenience it has caused her.  

 

3. I make no findings in respect of Mrs N’s claim that PHNT failed to inform her about 

the IHRP as this claim is out of time. 

Complaint Summary 

4. Mrs N’s complaint against NHS BSA is that NHS BSA incorrectly refused her request 

to apply for an ill health retirement pension (IHRP) from active status.  

 

5. Mrs N’s complaints against PHNT are (1) that PHNT provided NHS BSA with 

incorrect information regarding the reason her employment ended, and (2) that PHNT 

did not provide her with any information or guidance to enable her to claim IHRP 

before she left employment.  

 

Background information, including submissions from the Parties 

Material facts  
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“…I am now in receipt of a report from her consultant rheumatologist. This 

supports that a return to work on a gradual basis could now be considered and 

I would therefore recommend that plans be made to progress this…part-time 

work would certainly be within Mrs N’s reach, but that return to work in a full-

time capacity will be likely be difficult [sic].” 

 

“…whilst I appreciate that staffing levels can present problems, the availability 

of assistance for the manual handling element of these cases is important to 

her successful employment rehabilitation as well as having potential health 

and safety implications for both Mrs N and her patients.”  

 

 

• without additional assistance, she was unable to assist patients with mobility 

issues and she had to reschedule the appointments for these patients;  

• she had repeatedly asked PHNT for assistance, but none had been provided to 

her and it seemed her requests had been ignored;  

• she was forced to work alone and often felt unwell, with a lunch break being a 

luxury; and  

• there was lack of respect and privacy regarding her illness on the part of PHNT 

and she believed she was being discriminated against because of her disability. 
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1 Reserved Judgment – Case 1701040/2009 dated 31 August 2010 
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• PHNT said that Mrs N left employment because of incompatible working 

relationships and not due to ill health; 

• the NHS Pension Scheme Regulations only allowed for entitlement to an IHRP 

when the member’s employment was terminated on the grounds of ill health; and 

• as Mrs N’s employment was not terminated on the grounds of ill health, it could 

not consider a retrospective application for an IHRP. 

 

Summary of Mrs N’s position 
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Summary of NHS BSA’s position 
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Summary of PHNT’s position 
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Ombudsman’s Decision 

 
 

Complaint against NHS BSA 

 

 

 

 

 

 

 

34. In accordance with Brooks v Civil Aviation Authority [2002] 44 PBLR, I have reviewed 

the information submitted to this office by the parties and I have reached the view 

that, as held in the ET judgment, Mrs N’s dismissal was because of discrimination in 

 
2 This is the “tier 1 condition”, an additional requirement applies for the “tier 2 condition”. 



PO-23437 

10 
 

failing to make reasonable adjustments to accommodate Mrs N’s disability. The facts 

as set out in section 3 of the ET judgment show that if adjustments had been made to 

her work environment Mrs N would have been able to return to work.  

 

35. This finding of failure to adjust does not amount to termination of employment 

because of physical or mental infirmity, so the relevant condition in Regulation E2A is 

not met. Accordingly, even if NHS BSA had taken into account the ET judgment and 

made an informed decision about Mrs N’s eligibility, it would still have concluded that 

she did not meet the criteria for an ill health pension.  

 

36. Whether the relevant condition in Regulation E2A is met is an issue of fact rather than 

discretion. Therefore, rather than remit the decision to NHS BSA, I uphold its 

conclusion that Mrs N is not entitled to an ill health pension under Regulation E2A, 

but for the reasons explained above rather than those given under the IDRP.  

 

37. In addition, I cannot ignore the fact that, while a complaint about NHS BSA’s IDRP 

decision is in time to come to this office because that the complaint was brought 

within three years of the decision, the reason for Mrs N’s dismissal considered by the 

Employment Tribunal is out of time, so is her claim for eligibility for an ill health 

pension at the time she left employment. I have also taken into account that the ET 

has compensated Mrs N for pension loss and on that basis I have made no directions 

against NHS BSA. 

Complaints against PHNT 
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Directions 

 

 

 

 

Anthony Arter 

Pensions Ombudsman 
31 March 2021 
 

 

 

 

 


