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Ombudsman’s Determination 

Applicant Krueger Ltd (the Company)  

Scheme  National Employment Savings Trust (the Scheme) 

Respondent NEST Corporation (NEST) 

Outcome  

 

Complaint summary  

 

 

• 

 

Background information, including submissions from the parties 
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“The decision to report [original emphasis] 

 

 

 

 

 

 

“It’s very important you clear all overdue schedules as soon as possible. For 

guidance on how to manage overdue schedules visit 

www.nestpensions.org.uk/helpcentre/overdue-contribution-schedules.” 

 

 

 

 

http://www.nestpensions.org.uk/helpcentre/overdue-contribution-schedules
http://www.nestpensions.org.uk/helpcentre/overdue-contribution-schedules
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“We sent a reply to you last week about this. The whole year’s payment was 

done in advance in one payment. How can we resolve this?” 

 

Member Earnings  Employer 
contributions 

Member 
contributions 

Total 
contributions 

     
1 £12,000.40 £120 £96 £216 

2 £6,652.80 £66.53 £53.22 £119.75 

3 £31,999.79 £320 £256 £576 

4 £29,377.40 £293.77 £235.02 £528.79 

5 £37,176 £371.16 £297.41 £669.17 

6 £29,377.40 £293.77 £235.02 £528.79 

7 £16,640 £166.40 £133.12 £299.52 

8 £30,000.36 £300 £240 £540 

   
Total contributions paid  £3,478.02 
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• Kruger Ltd is a small business. The Company and its employees have been subject 

to maladministration. The Company has been illegally and incorrectly reported to 

the Regulator for an alleged breach that did not occur.  

 

• “A large company such as NEST should not be allowed to walk roughshod over a 

small business such as this and should have put things right when given the 

opportunity to do so.” 

 

• The Notice caused distress to the employees and the Company’s directors who 

were aware that the issue was caused by NEST’s maladministration.  

 

• “The impact was certainly significant for each and every individual concerned and 

possibly serious for the directors of the business and in particular the scheme 

administrator [(Administrator)] who is a director and a member.” 

 

• The effect on the Administrator, “could have been considered as severe as it 

wrongly brought into question her reputation, efficiency and ability.” 

 

• There was no legal duty on NEST to make the Report. A report should only be 

made to the Regulator if contributions have not been submitted within 90 days of 

the due date. Therefore, NEST failed to follow the law.   

 

• At the point NEST made the Report, the Company had paid more than the amount 

required. NEST should not have written to the employees as the Company had 

funded the employee contributions in advance.  

 

• The Report was made because of an administrative issue on the part of NEST. 

NEST should notify the Regulator that the contributions are not overdue and have 

never been outstanding.  

 

• NEST incorrectly referred to the stage one decision as the stage two response on 

two separate occasions. The final stage of the dispute process was not in fact 

completed until 8 June 2018.  

 

• The Final Decision was incomplete and incorrect. It failed to address the number of 

complaints raised. It acknowledged errors and maladministration on the part of 
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NEST. However, it did not recognise that the employees, the employer and its 

advisers had been subject to “material distress and inconvenience”.  

 

  and 

 

 

 

 

 

 

 

 

 

• 

. 

 

• While there were issues with the service NEST provided to the Company, they do 

not amount to maladministration. 
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Adjudicator’s Opinion 
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Ombudsman’s decision 
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Anthony Arter 

Pensions Ombudsman 
28 November 2019  
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Appendix 

Pensions Act 1995: 

“Receipts, payments and records 

49 Other responsibilities of trustees, employers, etc 

Where— 

(a) on making a payment of any earnings in respect of any employment there is deducted 

any amount corresponding to any contribution payable on behalf of an active member of 

an occupational pension scheme, and 

(b) the amount deducted is not, within a prescribed period, paid to the trustees or 

managers of the scheme and there is no reasonable excuse for the failure to do so, 

the employer is guilty of an offence and liable, on summary conviction, to a fine not 

exceeding the statutory maximum and, on conviction on indictment, to imprisonment, or a 

fine, or both.” 

… 

“Schedules of payments to money purchase schemes: supplementary 

(1) Except in prescribed circumstances, the trustees or managers of an occupational 

pension scheme to which section 87 applies must, where any amounts payable in 

accordance with the payment schedule have not been paid on or before the due date, give 

notice of that fact, within the prescribed period, to the Authority and to the members of the 

scheme. 

(2) Any such amounts which for the time being remain unpaid after that date (whether 

payable by the employer or not) shall, if not a debt due from the employer to the trustees 

or managers apart from this subsection, be treated as such a debt. 

(3) Where any amounts payable in accordance with the payment schedule by or on behalf 

of the employer have not been paid on or before the due date, section 10 applies to the 

employer. 

(4) If, in the case of an occupational pension scheme to which section 87 applies, 

subsection (1) is not complied with— 

(a) section 3 applies to any trustee who has failed to take all such steps as are reasonable 

to secure compliance, and 

(b) section 10 applies to any trustee or manager who has failed to take all such steps.” 
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Code of practice no. 5: Reporting late payment of contributions to occupational 

pension schemes  

“Part three - Reporting material payment failures  

Reporting material payment failures to the regulator 

42. Trustees must report a material payment failure to the regulator and members within a 

reasonable period. A material payment failure is where: 

• contribution payments and other amounts under the payment schedule are not 

paid to the scheme by the due date(s), and 

• there is ‘reasonable cause to believe’ that this failure is likely to be of material 

significance to the regulator in the exercise of its functions. 

43. Having ‘reasonable cause to believe’ means more than an unsubstantiated suspicion. 

Trustees should make enquiries and use their judgement when deciding whether to report 

to the regulator. While they are not expected to undertake a full investigation to establish 

materiality or investigate whether an employer has committed fraudulent behaviour, the 

trustees should seek to enquire of the employer: 

• the cause and circumstances of the payment failure 

• what action has been taken by the employer as a result of the payment failure, and 

• the wider implications or impact of the payment failure, for example on member 

benefits.” 

… 

“Reasonable period for reporting to the regulator 

48. A reasonable period for reporting to the regulator will be within ten working days of the 

trustees having reasonable cause to believe that a material payment failure exists. For 

example, the regulator should receive a report within ten working days of the trustees 

having received verbal or written confirmation from an employer that they do not intend to 

pay. 

49. Exceptionally, where there is a current or imminent danger to members’ and/or the 

employer’s payments unless immediate preventative action is taken, trustees should report 

the failure to the regulator by telephone as soon as they become aware of the occurrence. 

The trustees should confirm telephone reports in writing, for example by letter or email, as 

soon as reasonably practicable and in any event within ten working days. 

Reasonable period for reporting to members 

50. Once the trustees have reasonable cause to believe that a material payment failure 

exists they should report to members within 30 days of having reported to the regulator. 
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51. The regulator believes that members should be made aware of outstanding payments 

and have the opportunity to discuss these with their employer at an early opportunity, as 

this may assist in the resolution and recovery of overdue payments. For this reason, 

trustees should consider reporting to the affected members around the same time as their 

initial contacts with the employer to pursue outstanding payments. If the trustees have 

already notified the member at an earlier point in their contacts with the employer they may 

choose whether to notify the member again at the point of reporting to the regulator. 

Method of reporting to the regulator 

52. Reports should be made in writing (preferably electronically) except where a telephone 

report is made in the exceptional circumstances set out in paragraph 49 above. 

53. The regulator has standardised reporting for material payment failures in terms of 

content, format and channel and trustees should refer to separate guidance for more 

details including the data standards which trustees should comply with.” 


