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Ombudsman’s Determination 

Applicant Dr N  

Scheme  Teachers' Pension Scheme (the Scheme) 

Respondent Teachers' Pensions (TP) 

Outcome  

 

 

Complaint summary  

 Dr N has complained that TP failed to implement his pension sharing order (PSO), 

causing an overpayment of his pension benefits. 

Background information, including submissions from the parties 
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“I am writing to confirm that the Pension Sharing Order in respect of your 

benefits under the Teachers’ Pension Scheme has now been implemented. 

The Cash Equivalent Transfer Value (CETV) of your benefits amounts to 

£222,997.06 as at 15/07/09, the Pension Sharing Effective Date. The Order 

specified that 40% of the CETV must be transferred to your former spouse. I 

can confirm that this transfer has now taken place. Details are as follows: 

Your benefits as they were at the pension sharing date, before the pension 

sharing reduction: 

Pension: £9,186.99 
Lump sum: £27,560.97 
Widow’s Pension £4,593.49 
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When you retired, these benefits were recalculated to take account of your 

further pensionable teaching service accrued between the Pension Share 

Date and your date of retirement. Your age retirement award did not take 

account of the Pension Sharing Order as it was not implemented at that time. 

 

Amount of 40% “notional” reduction in your benefits after pension sharing: 

 
Pension: £3,674.80 
Lump Sum: £11,024.39 
Widow’s Pension £1,837.45 
… 

Finally, I can confirm that your file has now been forwarded to our Benefits 

Team who will revise your age retirement award to take into account the 

effects of the Order.”   

 

 

 

“The PSO process commenced in 2010, however the actual order could not 

be implemented until all fees had been received. Teachers’ Pensions (TP) 

requested payment of your share of the handling fees on 1 November 

2013…This letter includes a note to warn the member that where a Pension 

Share is set against the benefits, an overpayment of pension in payment is 

likely to arise. It further explains that any overpayment must be recovered. 

You claimed your retirement benefits from the TPS with effect from 22 

September 2013…I regret that the overpayment is legitimate and must be 

recovered by TP.”  

 

“We have recently been trying to make contact with you to discuss the 

overpayment…Unfortunately we have been unsuccessful. 

So as not to delay matters any further we have arranged for an interim 

repayment to commence at a rate of £181.63 per month by deduction from 
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your pension. This deduction will commence from your October pension. 

Please note that this is only a proposal and can be adjusted if required should 

you contact us prior to the 23/09/2015.” 
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 I understand no further exchanges of correspondence took place between Dr N and 

TP until 2018.  

 On 11 May 2018, Dr N’s psychotherapist provided him with an explanatory letter on 

his condition (to be passed to anyone that it may concern). This said that Dr N had 

been diagnosed with CPTSD and had suffered from chronic stress and anxiety to the 

point of complete disassociation. It was explained that when Dr N was required to 

make important decisions about his finances or his future, his CPTSD would be 

triggered and he would become overwhelmed, making it impossible for him to think 

logically or rationally.  

 On 24 July 2018, TP wrote to Dr N saying that a further overpayment had arisen 

because of teaching work he had undertaken since he retired, amounting to 

£2,370.16. This purported overpayment is not part of this complaint. 
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Adjudicator’s Opinion 

 Dr N 

did not have any defences to the recovery of the overpayment and TP did not make 

an administrative error in paying his benefits. 
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• Good faith was intrinsic to the defence of change of position. She would firstly 

need to assess whether Dr N acted in good faith in receiving the overpaid funds, 

or whether he might have known that there was an error. 

• TP had said that Dr N should have known that the PSO had not been 

implemented as its correspondence had been clear on this point. Dr N had said 

that in November 2009, he signed a letter of authority for his solicitor to handle the 

PSO matter due to his state of health. Further, he had said that he was not in 

receipt of his mail until January 2013 when he amended his address, as these 

were sent to his former marital home. 

• It was plausible that Dr N did not receive some of the correspondence which TP 

had issued concerning the PSO remaining outstanding and fees being required. 

However, it was also arguable that Dr N would have needed to speak to his 

solicitor on the situation at some point and would thereby have become aware of 

the outstanding PSO. Running in parallel to the above events was Dr N’s poor 

mental health. Dr N’s psychotherapist had set out that Dr N was suffering from 

disassociation in 2009, around the time the PSO was implemented, and that his 

CPTSD rendered him too overwhelmed to consider important decisions and his 

finances for a number of years. 
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• Taking into account Dr N’s psychotherapist’s evaluation, even if Dr N was made 

aware of the outstanding PSO at any time between 2009 and 2013, he did not 

have the capacity to process this information. Therefore, Dr N had acted in good 

faith when receiving the overpaid funds. 

• The overpayment was mostly comprised of the lump sum (£21,101.66) Dr N had 

received and a small portion of his pension (£3,252.09). Dr N was asked how he 

saved or spent the overpaid funds and had provided a detailed breakdown of his 

expenditure between just before payment of his pension and March 2016, 

together with supporting documentation. It was clear that Dr N’s finances changed 

drastically over a very short period in October 2013, a point he has acknowledged. 

Dr N had sought to stabilise his living and financial situation by purchasing a 

property, paying off his debts and buying himself a car.  

• When considering whether an applicant had a change of position defence 

available to them, the general rule was that the overpaid funds must have been 

spent on something exceptional; the money cannot have been spent on 

something the applicant would have bought anyway. Dr N successfully bid for the 

property in question in July 2013, which was before he applied (or had been 

provided with a recent estimate) for his pension benefits, so it appeared that, at 

that time, Dr N intended to finance this purchase with the funds from the sale of 

his marital home. He received £69,379.34 from the sale of this and paid 

£67,091.00 four days later to his solicitors towards his new home. This suggested 

that the funds from his former home were used to help finance his new house.  

• During the same period, Dr N paid off loans, credit cards and professional fees. 

Taking into account all of these points and the remaining expenditure for October 

2013, the overpaid funds, £24,353.75 in total, appeared to go towards such 

payments. Therefore, Dr N had not spent the overpaid funds on anything 

exceptional. Instead, he used the funds to stabilise his financial situation and pay 

off debts. Such spending could not be considered exceptional as he would have 

needed to pay these off at some point anyway. Dr N did not have a valid change 

of position defence. 

• Similarly, the defence of estoppel did not apply as the payment of debts was not 

sufficient to demonstrate detriment, which was the last part of the estoppel test, as 

there was no detriment in paying off a debt sooner rather than later.  

• Whilst she did not consider that Dr N had a defence to the recovery of the 

overpayment, his situation was one which she had considerable sympathy with. 

Dr N was required to spend any funds he had very carefully to put himself in a 

more viable financial situation and a better state of health. Although, she was not 

making a formal recommendation, she felt it would only be fair for TP to take due 

account of the specific and unique circumstances outlined in this matter when 

agreeing to a repayment plan with Dr N. 
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• In respect of TP’s decision to pay Dr N’s pension in full when there was an 

unimplemented PSO on his account, as Dr N is a member of the Scheme, TP was 

obliged to pay benefits following such an application, provided that Dr N had 

become entitled to these. Dr N had reached his normal retirement age and had an 

entitlement to his full benefits where the PSO had not been implemented, so there 

was no administrative error on TP’s part. Although, it would have been good 

practice for TP to alert Dr N to the outstanding PSO in the estimate or notification 

of entitlement it sent to him around the time his benefits were paid, this was a 

policy decision for TP.  

• Dr N did not have a defence to recovery of the overpayment and TP did not make 

an administrative error in paying his benefits in the way it did. The complaint could 

not be upheld and TP and Dr N should enter into discussions on a mutually 

acceptable plan to recover the outstanding overpaid funds.  
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• She understood that Dr N’s position was that the excess funds were paid towards 

a more extensive/expensive renovation project for his home than he otherwise 

would have carried out, so he had changed his position. There were certain 

challenges to this argument.  

• The timing of the pension payments did not quite fit this narrative: the statements 

he had provided suggested that the funds he received from his pension in October 

2013 were, in the following days, spent towards paying off debts. 

• Further, the repairs carried out on the property were necessary/modest rather 

than lavish. It was apparent that Dr N’s home had been a project; he had sought 

to make improvements over time. Her view was that he had sought to make the 

property functional and had put in place important improvements which one, 

objectively, would consider to be necessary rather than excessive or luxurious. 

Therefore, she felt it was difficult for Dr N to argue that he would have committed 

to a less ambitious project, as instead he had made careful decisions to make the 

property more habitable. Also, it seemed difficult to suggest that Dr N would have 

been able to carry these works out without the use of builders/professionals.  

• In addition, there appeared to be a history of loan borrowing, again for necessary 

expenditure, on Dr N’s part, so it was arguable that if he had not received the 

excess funds, he would have decided to instead source funds in this way. It could 
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be argued that Dr N had received advance funds, like a loan, but in the form of a 

pension, which TP was now asking him to pay back. 

• As Dr N had put these payments towards improving his home, he most likely, 

would be able to gain from these when he sold his home. In this sense, a change 

of position argument was less viable as he would ultimately, hopefully, benefit 

from having carried out this expenditure. It remained her view that a change of 

position defence could not succeed. 

 

• The works carried out to the house were not repairs as the Adjudicator had stated. 

He had bought a derelict and run-down three-bedroom house with no wiring or 

heating and with unstable walls. Based on his salary and his bank balance, he 

decided to apply for planning permission and demolish most of the building and 

expand it into a five-bedroom house with two bathrooms, a summer room, and a 

larger kitchen. Had he known about the overpayment, he would have renovated 

and decorated the house as a three-bed property. 

• He did clear his debts in October 2013 but he also bought his house, which left 

£18,300 of funds plus his salary of £2,880 a month. This was an amount roughly 

the same as the overpayment. 
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• He had to buy the house he had committed to, as well as pay debts and solicitor 

costs. He also did not understand why there was a gap between 4 October 2013 

and 8 May 2015. This was an unjustifiable delay. Had he been informed in this 

period about the overpayment, he would not have opted for the major building 

work where he, at that point, had the financial capacity to pay the overpayment 

and clear this debt, as he had done with previous debts. TP had issues contacting 

him due to Mrs N keeping his post, but TP knew where he worked and could have 

contacted him via this method. By the time TP made its demand for repayment, 

the property was “at a point of no-return.” It was gutted and was a shell with the 

extension walls completed. Hence, his expenditure was irreversible. He did make 

enquiries about selling the house when he received TP’s demand for repayment 

letter. However, the offer made was below the purchase price he had paid.  

• TP had not lost any money, as the percentage of his CETV that was transferred to 

his ex-wife was never claimed before she died.  

• He had borrowed £6,082.78 in July 2013 from a friend because of the deadline for 

which he had to pay the auction house and where there were delays in selling the 

marital home. He repaid this soon afterwards. His history of loan borrowing was 

due to circumstances involving domestic violence and control; he did not like 

loans.  
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• He had released his builders because he could not afford to keep them on. 

He was trying to continue work on the house himself, but was conscious that 

he was dissociated several times in the day and must try to control this in 

hazardous situations, for instance when working on the roof. He had also 

amassed a credit card debt of £6,000 or £7,000. 

• He had been living on his own in “this building site” since his wife could not join 

him due to the condition of the house. He felt worried about money and his 

isolated state. His TP pension had been reduced to £371.04 per month since 

November 2019; this had bought about greater hardship in trying to complete the 

house and make it habitable. 

 The complaint has been passed to me to consider and I have noted Dr N’s additional 

comments, but I agree with the Adjudicator’s Opinion so I will, therefore, only respond 

to the key points made by Dr N for completeness. 

Ombudsman’s decision 

 TP 

TP

 

TP.
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the Scheme . 

TP

 

 

 

 

 in February 2014, the architect’s designs were ready to be submitted 

as part of his planning application. Therefore, by February 2014, Dr N had formalised 

his renovation plans. As at 28 February 2014, Dr N held £9,703.81 in his everyday 

banking account and £10,011.59 in savings.

 Hence, Dr N appears to have decided upon a £50,000 renovation project whilst in 

possession of roughly 30-40% of the funds this would require and says he expected 

to be able to fund the remainder of the project with his ongoing salary. However, the 

lack of proximity between the value of the overpayment and the available funds for 

his renovation plans does not persuade me that there was a causal link between the 

two. This could be more easily argued if, for example, Dr N planned a £24,000 

renovation project at this point (with roughly the same amount available to him 

because of the overpayment).
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 Essentially, Dr N had planned to finance the renovation with the existing money in his 

accounts plus his ongoing salary. However, the former made up less than half of what 

he estimated the project would cost. I consider that the level of Dr N’s salary which, 

would apparently, enable him to fund such a renovation over the years, was a more 

decisive factor when he initially embarked upon the renovation project. It is also likely, 

given the statements Dr N has made regarding his property when first purchased (for 

example that it had unstable walls), that Dr N had at the outset and prior to the 

overpayment, committed to a renovation project that would not be insignificant.

 While Dr N’s arguments support his position to a degree in the sense that he did have 

some funds which remained in his accounts when planning the renovation project, I 

do not agree with his assessment of these funds. I consider that there were an array 

of reasons why Dr N took on the renovation project when he did. Crucially, I do not 

consider that the overpayment caused Dr N to change his position. I have 

considerable sympathy for Dr N and acknowledge that the overpayment which has 

arisen is not helpful to the position in which he finds himself, but my view is that this 

has exacerbated the overall situation rather than been the cause of it.

 Dr N has questioned why TP took the length of time it did to notify him of the 

overpayment. This is self-evident from the chronology of events in this matter. 

Although the PSO was issued in 2009, it was not until 2015 that the fees to 

implement the PSO were paid. TP implemented the PSO in April 2015 and notified Dr 

N of the overpayment in May 2015. I do not consider that there was any undue delay 

here. The delay to implementation was caused by a failure to pay the required fees, 

which was not the result of any action or inaction on TP’s part.

 Lastly, Dr N has provided comment on a further overpayment which purportedly has 

arisen, amounting to £2,370.16. This is not part of Dr N’s current complaint and he 

should raise this through the Scheme’s IDRP should he wish to dispute this 

overpayment. There are time limits for bringing a complaint which Dr N might want to 

be mindful of.  

 I do not uphold Dr N’s complaint. Dr N does not have a valid defence to the recovery 

of the overpaid funds and I do not find that TP made an error in how it administered 

his benefits.  

 In respect to the overpayment which this complaint concerns, I suggest that Dr N and 

TP now enter into discussions on a mutually acceptable plan to recover the 

outstanding overpaid funds.  

 

Anthony Arter  

Pensions Ombudsman 
17 March 2021 


