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Detailed Determination 
Material facts 

 

 

“(1) A pension under regulation E26 payable to a surviving spouse or a 
nominated beneficiary ( “an adult pension” ) is to be paid - 

(a) from the day on which any short-term pension that became so 
payable under regulation E24 ceases to be payable, or 

(b) if no short-term pension became payable, from the day after that 
of the death. 

(2) Subject to paragraph (3), an adult pension is payable for life. 

(3) Unless the Secretary of State determines otherwise in the particular 
case, and subject always to regulation E1(3)(c) and (d) (guaranteed 
minimum pension for surviving spouse), an adult pension is not payable 
during or after any marriage or period of cohabitation outside marriage 
…” 

 

“(1) This regulation applies on the death of a person (D) if - 

(a) D was in pensionable employment after 31st March 1972, and 

(b) D had adult pension qualification service of - 

(i) at least 2 years, where D was in pensionable 
employment at any time after 5th April 1988, or 

(ii) at least 5 years, where D was not in pensionable 
employment after 5th April 1988. 

(2) … 

(3) An adult pension is payable to D's surviving adult from the day after the 
date of D's death. 
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(4) Except as otherwise provided in these Regulations, the pension is 
payable for life. 

(5) D falls within this paragraph if - 

(a) D was not in pensionable employment after 31st December 
2006, or 

(b) D did not pay contributions under regulation C9 of TPR 
1997 or regulation 19 (election to pay contributions by a person 
serving in a reserve force) in respect of a period after that date. 

(6) If D falls within paragraph (5), the pension ceases to be payable if 
D's surviving adult marries, forms a civil partnership, or lives with 
another person as if they were husband and wife or civil partners. 

(7) Paragraph (6) does not apply - 

(a) if the Secretary of State determines that paragraph (6) does not 
apply in the circumstances of the particular case - 

(i) to prevent cessation of a pension, or 

(ii) to reinstate a previously ceased pension; 

(b) to so much of any pension as is payable in respect of section 
9(2B) rights to a widow or widower whose entitlement arose from 
a death occurring before 5th December 2005 and who forms a 
civil partnership or lives with another person as if they were civil 
partners; 

(c) where D dies in service, as a phased retirement pensioner or as 
a retirement pensioner, during the first 3 months after D's death 
…” 

 

“Anything done or having effect as if done under or for the purposes of a 
provision of the revoked instruments1 has effect, if it could have been done 
under or for the purposes of the corresponding provision of these Regulations, 
as if done under or for the purposes of that corresponding provision.” 

 In 2014, Teachers’ Pensions began an exercise to check the current circumstances 
of individuals in receipt of adult beneficiaries’ benefits, such as a widow’s pension. It 
issued declarations to be completed and returned by the beneficiary. Teachers’ 
Pensions issued a declaration to Mrs S in June 2016 (the Declaration). It issued 
reminders in August and September 2016 and received the completed form in 

 
1 The list of revoked instruments includes the 1997 Regulations. 
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October 2016. In the form, Mrs S notified Teachers’ Pensions that she had been 
cohabiting since January 2004. 

 The Declaration stated: 

“Conditions of payment of a Teacher’s adult dependant’s pension 

If an adult dependant remarries/co-habits or enters into a civil partnership they 
must inform us with full details immediately. An adult dependant’s pension 
entitlement ceases if he or she remarries or lives with another person as 
husband and wife. In this event, the pensioner must inform us immediately to 
prevent any overpayment occurring. 

If you have re-married or entered into a civil partnership please provide a copy 
of the relevant documentation when you return this form.” 

 In answer to the question: “Have your circumstances changed since your adult 
dependant’s pension came into payment?”, Mrs S ticked the “Yes” box. The 
Declaration then asked Mrs S to indicate her new status and she ticked the box for 
“Co-habiting (as Husband & Wife or Civil Partners)”. In the box for the date on which 
cohabitation began, Mrs S wrote “Jan. 2004”. 

 On 5 December 2016, Teachers’ Pensions wrote to Mrs S saying that entitlement to 
payment of a widow’s pension ceased in the event of remarriage, civil partnership or 
if she “live[d] with a person as a spouse or civil partner”. It said payment of Mrs S’ 
pension had continued after her cohabitation and, as a result, there had been an 
overpayment of pension amounting to £72,974.28 (net). Teachers’ Pensions said it 
was obliged to seek recovery of any money incorrectly paid out of public funds; 
whatever the reason. It asked Mrs S to arrange repayment of the overpaid amount as 
soon as possible via card, BACS transfer or cheque. Teachers’ Pensions said, if Mrs 
S would find repayment difficult or wished to discuss it further, she could contact its 
finance team. 

 Mrs S wrote to Teachers’ Pensions on 9 December 2016. She said her husband had 
paid into the TPS throughout the whole of his teaching career and it was 
preposterous to expect her to have the amount of £72,974.28 just sitting in an 
account. Mrs S also said it was insensitive to send out this type of letter at that time of 
year. She said she had accepted the pension because she was totally unaware that 
being with a partner would make any difference to her entitlement. Mrs S asked why 
the policy had not been made clear in the past. 

 Teachers’ Pensions responded, on 21 December 2016, referring Mrs S to Regulation 
E30. It also said that, when Mrs S had claimed her pension, it had been its practice to 
issue a leaflet (Leaflet 450) along with the claim form. Teachers’ Pensions said 
further information had been provided in the annual newsletters which had been 
issued with Mrs S’ P60s. It said the newsletters contained a section on the changes 
which it must be informed about, which included remarriage, cohabitation and civil 
partnerships. Teachers’ Pensions provided a breakdown of the overpayment. 
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 On 31 January 2017, solicitors acting for Mrs S wrote to Teachers’ Pensions on her 
behalf. The solicitors said:- 

• Mrs S had notified Teachers’ Pensions that she was living with another person but 
this, of itself, was not sufficient to satisfy HMRC’s requirements for pension 
purposes. There was no financial dependence or interdependence between Mrs S 
and her partner. The house belonged solely to Mrs S and she was solely 
responsible for paying all the household bills. Pure cohabitation was not sufficient 
to make an individual a dependant for the purposes of a pension scheme. There 
was no legal definition of cohabitation and it could mean different things to 
different people. The position was no different to Mrs S’ sister moving in with her, 
with each being responsible for their own living costs. Mrs S’ partner would not be 
regarded as a dependant for HMRC’s purposes. On the basis that there had been 
no cohabiting for pension purposes, Mrs S was not legally obliged to repay any 
money to the Scheme. 

• Even if it were found that Mrs S was cohabiting in the pension sense of the word, 
the Limitation Act 1980 limited the number of years for which any overpayment of 
pension could be recovered to six. It cited 

 and said Teachers’ Pensions could only claim recovery 
for a six year period starting from when the dispute had reached The Pensions 
Ombudsman’s Office (TPO’s Office). 

• Mrs S had a change of position defence to the recovery of the overpayment. She 
did not have sufficient savings to repay any money to the TPS. She had been 
receiving the overpayment for 12 years and had lived accordingly. This meant the 
money had been spent on everyday living costs. It would be impossible and 
unreasonable for her to make a lump sum payment. 

• Mrs S had expected to receive her widow’s pension for the rest of her life. The 
small print in the leaflet to the claim form stated that cohabiting would result in 
payment ceasing. This was vital information for Mrs S and should have been 
properly drawn to her attention. 

• The TPS’ ‘rules’ had been changed such that the forfeiture rule only applied to 
older widows. This was clearly age discrimination. Furthermore, a rule which 
restricted a widow’s freedom to live with another person was antiquated and a 
violation of her human rights. 

• A member’s entitlement or accrued right to a pension under an occupational 
pension scheme could not be forfeited under Section 92(1) of the Pensions Act 
1995. There were exceptions to this but none of them related to remarriage. It was 
unreasonable to impose a rule which forced a widow to forfeit a pension in 
contravention of the basic rules of forfeiture in pensions law. 

 Teachers’ Pensions responded on 20 April 2017. It referred to Regulation E30(3) (see 
paragraph 5 above). Teachers’ Pensions said a bereavement pack had been issued 
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to Mrs S, in September 1999, which included an application form, notes for 
completing the form and a Leaflet 450. It referred to page 5 of Leaflet 450 which 
stated: “Spouses [sic] pension payable for life unless spouse re-marries or cohabits”. 
Teachers’ Pensions also referred to newsletters sent to Mrs S in April 2004 (see 
Appendix 1) and April 2005, which included information about changes which it 
needed to know about. It said there was information on its website which explained 
that a pension was only payable if the beneficiary did not remarry, form a civil 
partnership or cohabit. Teachers’ Pensions said the onus was on the person 
receiving the pension to notify it of a change of circumstances and it had no other 
way of knowing. It explained that it now wrote to members annually to ask them to 
provide a declaration of circumstances. 

 With regard to the recovery of the overpayment, Teachers’ Pensions said:- 

• Cohabiting meant living together as husband and wife or civil partners. Mrs S had 
confirmed that she had been cohabiting since January 2004. 

• The limitation period did not begin to run until the plaintiff had discovered the 
fraud, concealment or mistake, or could, with reasonable diligence, have 
discovered it. Mrs S had first informed it of her cohabitation in October 2016. 
Therefore, it did not believe it was time barred from seeking full recovery. 

• A change of position defence was unlikely to succeed because of the information 
it had sent to Mrs S regarding the duration of her pension and the annual 
reminders of changes it needed to know about. 

• Mrs S was not forfeiting a pension; rather, she had ceased to be entitled to it in 
accordance with the statutory regulations. 

• The regulations had been amended with effect from 1 January 2007. Any adult 
beneficiary’s pension payable on the death of a member, who had been in 
pensionable service on or after 1 January 2007, would now continue for life 
regardless of the beneficiary’s personal circumstances. The change was not 
retrospective. It applied to members in service who would contribute to the cost of 
the change. 

• The 1997 Regulations allowed for a discretion to be exercised by the Secretary of 
State. If Mrs S considered that she would suffer hardship in connection with the 
cessation of her pension or the recovery of the overpayment, she would need to 
complete and return an enclosed statement of income and expenditure. 

• It had raised an urgent enquiry with HMRC in connection with Mrs S’ possible 
entitlement to a GMP, which would be payable. If there was an entitlement to a 
GMP, this would reduce the amount of the overpayment and would be reinstated 
with effect from the date Mrs S’ pension was ceased. 

 On 8 May 2017, Teachers’ Pensions wrote to Mrs S’ solicitors saying that HMRC had 
confirmed that she was entitled to an annual GMP of £2,092.48. It said payment of 
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this would commence from 28 May 2017 and the arrears had been used to reduce 
the overpayment. Teachers’ Pensions said it now calculated the overpayment to be 
£55,100.40 (net) and asked that repayment be arranged as soon as possible. It 
reiterated that Mrs S could contact its finance team if she would find it difficult to 
repay this sum. 

 In July 2017, Mrs S completed a statement of income and expenditure. This indicated 
that she had a monthly income amounting to £1,233, including £87 from the TPS. Mrs 
S’ monthly expenditure amounted to £1,226. 

 On 7 August 2017, Mrs S’ solicitors wrote to the Department for Education (DfE). In 
addition to the points they had previously made, the solicitors said:- 

• The TPS rule which prevented widows receiving a pension when they cohabited 
had been amended so that it only applied to older widows. Younger workers were, 
therefore, free to cohabit or remarry at any time and still receive a widow’s 
pension; whereas, previous generations of widows risked being rendered destitute 
if they sought to exercise their right to a family life. This was age discrimination 
which had a disproportionately significant impact on older pensioners and was a 
breach of the Equality Act 2010. They cited McLeod and Others v The Lord 
Chancellor and Secretary of State for Justice and Another [2017] 029 PBLR (035). 

• A rule which restricted a widow’s freedom to live with another person was 
antiquated and represented a violation of her human rights under Articles 12 and 
14 of the European Convention on Human Rights (ECHR). They cited the 
application by Denise Brewster for Judicial Review (Northern Ireland) [2017] 
UKSC 8. The Supreme Court had decided that, although the right to a pension 
might not be regarded as a possession, an applicant can argue that s/he has a 
legitimate expectation of obtaining effective enjoyment of a pension as a property 
right. 

• Mrs S was married at the date of her husband’s death and enjoyed a relevant 
status for the purposes of Article 14. There was no objective justification for the 
withdrawal of Mrs S’ pension rights. 

• Mrs S was financially dependent on the TPS pension. Her personal arrangements 
were completely separate from those of her partner and she had little other source 
of income. She had little means to repay any amount of the alleged overpayment. 
They enclosed the statement of income and expenditure and requested that her 
pension be reinstated and the repayment be waived. 

• Correspondence between Teachers’ Pensions and HMRC had indicated that    
Mrs S had not been properly paid the GMP element of her pension. They 
requested a breakdown of what she had received and what adjustments had been 
applied by Teachers’ Pensions to offset the overpayment. 

 The DfE referred Mrs S’ case back to Teachers’ Pensions for further consideration. 
Teachers’ Pensions wrote to Mrs S’ solicitors, on 25 August 2017, saying:- 
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• With regard to Regulation E1(3)(c) and (d) of the 1997 Regulations and Mrs S’ 
entitlement to a GMP, it had confirmed her entitlement to payment of the GMP 
and the subsequent reduction to the overpayment. 

• It was bound by the TPS regulations and, therefore, any HMRC requirements 
were not applicable. Regulation E30 of the 1997 Regulations clearly stated that an 
adult beneficiary’s pension was not payable during or after any marriage or period 
of cohabitation outside marriage. Mrs S had informed it, on 14 October 2016, that 
she had been cohabiting since January 2004. This confirmation was sufficient for 
it to cease her widow’s pension. 

• It had been entirely unaware of Mrs S’ cohabitation until the declaration had been 
returned in 2016. It, therefore, rejected the suggestion that the Limitation Act 1980 
applied. 

• It rejected the suggestion that cessation of Mrs S’ pension amounted to 
discrimination or a breach of her human rights. The amendment to the TPS 
regulations in 2007 had been made with full consideration of relevant overriding 
legislation and after full consultation with relevant parties. It took account of the 
cost to the TPS which continued payment would represent and the fact that only 
members of the TPS from 2007 onwards would be able to contribute to these 
costs. 

• On the question of hardship, it said its policy was that recovery of any 
overpayment should seek to avoid hardship, but there was a distinction to be 
drawn between hardship and inconvenience. 

• It did not consider that the payment of compensation was appropriate because it 
had not been aware of the change in Mrs S’ status. It did not accept that there had 
been any maladministration because Mrs S had been made aware of the correct 
position at the time of her husband’s death. It would not be reinstating Mrs S’ 
pension because it could not override the TPS regulations. 
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2 Treasury Guidance  “Managing Public Money” July 2013 with annexes revised as at September 2019 – 
Annex 4.11 
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Summary of Mrs S’ position 

 Mrs S submits:- 

• Having lost her husband in 1999, she was completely unaware of the rule 
concerning cohabiting and the loss of pension. The issue only came about when 
she notified Teachers’ Pensions about a change of address. 

• The details and implications of this rule are hidden in the small print of Teachers’ 
Pensions leaflets and are not sufficiently clear to avoid this issue happening 
again. 

• There was no intention on her part to mislead or hide anything. However, she has 
now been landed with a very large bill. 

• The reason she did not notify Teachers’ Pensions of the change in her status was 
purely an innocent mistake. Teachers’ Pensions has made a number of 
references to not having received notification prior to 2016 and implies there was 
a deliberate intention to mislead. This was not the case. Teachers’ Pensions has 
implied that, had it been notified earlier, it might have acted differently. This 
implies that she is being penalised in some way. 

• Even when she became aware that she had fallen foul of the TPS regulations, she 
did not feel that she fell into the category of cohabitee. She had not remarried or 
entered into a civil partnership. She does not live as man and wife; inasmuch as 
she is solely responsible for the upkeep of her residence and does not have the 
financial support of a partner. 

• She received no pension at all for a period of seven months. This was partially 
corrected, following correspondence from her solicitors, when her GMP was 
reinstated. She has not been repaid any of the monies from the seven months 
when she received nothing. 

• She has had to fund, with the assistance of her family, legal fees relating to the 
advice she had to seek. 

• She has no means of income, other than her State pension. The situation has 
caused her a great deal of hardship and has significantly affected her standard of 
living. She has also been extremely worried and stressed about the matter. 

• Whilst she does not believe that it was the intention of this rule to restrict her 
personal/human right to do and live as she pleases, this is the practical impact. 
The rule has since been amended so that widows who lose their spouse after 
2006 are able to retain their pensions in full. This indicates that it was accepted 
that the rule was wrong and unfair. Widows like her have been penalised simply 
because of their age. 

• Claims for the repayment of an overpayment should be made within six years of 
the commencement of any cohabitation. Teachers’ Pensions are out of time for 
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recovering the majority of the overpayment. It has not adequately addressed this 
point. 

Summary of Teachers’ Pensions’ position 
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Conclusions 
 

 

“Unless the Secretary of State determines otherwise in the particular case, 
and subject always to regulation E1(3)(c) and (d) (guaranteed minimum 
pension for surviving spouse), an adult pension is not payable during or after 
any marriage or period of cohabitation outside marriage …” 
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Is Teachers’ Pensions required to stop the pension and recover any overpayments? 

 

 

 

Cohabitation 
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3 Jackson & others v Secretary of State for Work and Pensions [2020] EWHC 183 (Admin) 
4 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/658225/d
mgch11.pdf 
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Age Discrimination 

 Mrs S’ solicitors argued that Regulation 94 is in breach of age discrimination 
requirements under the Equality Act 2010. This is on the grounds that the adult 
surviving beneficiaries of members who have pensionable service in the TPS on or 
after 31 December 2006 will receive their pensions for life regardless of their personal 
circumstances. The cessation of an adult surviving beneficiary’s pension on 
cohabitation applies to pensions payable by reference to pensionable service prior to 
1 January 2007. It is, therefore, most likely to affect older beneficiaries. 

 On 1 October 2006, the Government introduced The Employment Equality (Age) 
Regulations 2006 (SI2006/1031) (the Age Regulations) to give effect to the 
European Council Directive 2000/78/EC. With effect from 1 October 2010, those parts 
of the Age Regulations which related to pensions were revoked and replaced by the 
Equality Act 2010. 

 The Age Regulations prohibited age discrimination in relation to pension benefits with 
effect from 1 December 2006. Regulation 11 of the Age Regulations made age 
discrimination unlawful “except in relation to rights accrued or benefits payable in 
respect of periods of pensionable service prior to the coming into force of this 
Regulation”5. Mrs S’ pension is payable in respect of her husband’s pensionable 
service, which ceased in 1999; prior to the coming into force of Regulation 11. 
Therefore, a claim for age discrimination cannot succeed. 

Indirect Sex Discrimination 

 

 

 

 
5 This principle applies to the equivalent provision in the Equality Act 2010 by virtue of Article 3 of The 
Equality Act (Age Exceptions for Pension Schemes) Order 2010 (SI2010/2133). 
6 The date of the Barber v Guardian Royal Exchange [1990] 2 All ER (ECJ) judgment. 
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Breaches of the Human Rights Act 1998 

 Mrs S and her solicitors have argued:- 

• Regulation 94 breaches the Human Rights Act 1998 because it interferes with Mrs 
S’ right to a private and family life (Article 8 of the ECHR). 

• Regulation 94 breaches the Human Rights Act 1998 because it interferes with Mrs 
S’ right to the enjoyment of her property rights (Article 14 and Article 1 of the First 
Protocol of the ECHR). 
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 The retrospective effect of the Human Rights Act 1998 was considered recently, in a 
pensions context, in Carter v Chief Constable of Essex Police [2020] 032 PBLR. This 
case concerned a provision in the Police Pension Scheme under which no widow’s 
pension was payable to a woman who had married a policeman after he had retired. 
In Carter, all the member’s pension rights had accrued before the date of 
commencement of the Human Rights Act 1998. 

 The judge referred to a recent Supreme Court decision7, which had considered the 
related question of whether the Framework Directive 2000/78/EC has retrospective 
effect. In that case, Lord Kerr had noted that the position under the law in England 
and Wales had been described as follows: 

“If we do something today, we feel that the law applying to it should be the law 
in force today, not tomorrow's backward adjustment of it. Such, we believe, is 
the nature of the law … those who have arranged their affairs … in reliance on 
a decision which has stood for many years should not find that their plans 
have been retrospectively upset.”8 

 

“… the policy behind the no retroactivity principle is thus similar to that 
described [above] - the need to ensure 'legal certainty' and to protect the 
'legitimate expectations' of those who have relied on the law as it is previously 
understood. The future effects principle is simply the other side of the same 
coin. It is a method developed by the CJEU to avoid any retrospective effect 
and to ensure the immediate prospective application of legislation to ongoing 
legal relationships.” 

 

 
7 Walker v Innospec Ltd [2017] UKSC 47, [2017] 4 All ER 1004 
8 Bennion on Statutory Interpretation (6th Ed., 2013), at section 5.12 
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“The application of these principles presents a challenge when one is dealing 
with entitlement to an occupational retirement pension. Conventionally, the 
right to a pension accumulates over decades. During the time that the right is 
accruing, actuarial assumptions are made based on existing legal conditions, 
notwithstanding that the pension is payable in the future. Those assumptions 
are upset when, because of changes in social values, a new equal treatment 
provision is introduced. It is not immediately easy to identify the point at which 
entitlement to a pension becomes 'permanently fixed' - whether for example at 
the date of retirement or when the pension is paid.” 

 

 

… it must be noted that it cannot be concluded from the fact that a right to a 
pension is definitively acquired at the end of a corresponding period of service 
that the legal situation of the worker must be considered definitive. It should be 
noted in this respect that it is only subsequently and by taking into account 
relevant periods of service that the worker can avail himself of that right with a 
view to payment of his retirement pension … 

Consequently, in a situation in which the accrual of pension entitlement 
extends over periods both prior to and after the deadline for transposition of 
Directive 97/81, it should be considered that the calculation of those rights is 
governed by the provisions of that Directive, including with regard to the 
periods of service prior to its entry into force. 

Such a situation is, in that regard, to be distinguished from the situation … of 
the colleagues of the claimant who retired before expiry of the period for 
transposition of Directive 97/81.” 

 

 
9 Ministry of Justice v O’Brien (No2) (Case C-432/17) EU:C: 2018-879 
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Defences against recovery 

 

 

 

 

“At present I do not wish to state the principle any less broadly that this: that 
the defence is available to a person whose position has so changed that it 

 
10 Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548 
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would be inequitable in all the circumstances to require him to make 
restitution, or alternatively to make restitution in full.” 

 

“the recovery of money in restitution is not, as a general rule, a matter of 
discretion for the court … where recovery is denied, it is denied on the basis of 
legal principle.” 

 

 

 

 

 

 

 
11 See Chapter 27.1 of Goff & Jones, The Law of Unjust Enrichment for a detailed review of the case law. 
12 Philip Collins Ltd v Davis [2000] 3 All ER 808. A case where two itinerant musicians with a “relaxed and 
philosophical propensity to overspend their income escaped liability to the extent that increases in their 
everyday outgoings were referable to their receipts from the claimant”. 
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“….in cases where the payee has grounds for believing that the payment may 
have been made by mistake, but cannot be sure. In such cases good faith 
may well dictate that an enquiry be made of the payer. The nature and extent 
of the enquiry called for will, of course, depend on the circumstances of the 
case, but I do not think that a person who has, or thinks he has, good reason 
to believe that the payment was made by mistake will often be found to have 
acted in good faith if he pays the money away without first making enquiries of 
the person from whom he received it.”16  

 
13 National Westminster Bank plc v Somer UK Limited [2002] 
14 Niru Battery Manufacturing Co v Milestone Trading Ltd (No 1) [2002] EWHC at 135]. 
15  Niru Battery Manufacturing Co v Milestone Trading [2002] EWHC 142 (Comm) and Webber v Department 
for Education (Teachers’ Pensions) [2012] EWHC 4225. Both cited in the second Webber v Department for 
Education case. The comments by Moore-Bick in Niru Battery on the issue of dishonesty at first instance 
were approved by the Court of Appeal. The Niru Battery test was also considered in Abouu-Ramah [2006] 
EWCA Civ 1492 at 48-49.  See also Goff & Jones, The Law of Unjust Enrichment, Chapter 27-41-53) for a 
general discussion of the caselaw. 
16 Niru Battery Manufacturing Co and another v Milestone Trading Ltd and others [2002] EWHC 1425, at 
paragraph 135 
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“If a person appreciates that the payment he is receiving may be an 
overpayment (or in other words that the payer may be mistaken), and can 
make a simple enquiry of the payer to check whether this is so but chooses 
not to do so, I do not see anything wrong in the conclusion that the defence is 
not open to him. He knows that there is a risk that he may not be entitled to 
the money, but is willing to take that risk. If it turns out that the payment was 
indeed an overpayment, it would be inequitable or unconscionable for such a 
person to deny restitution by relying on a change of position defence.”17 

 

“good faith” does not go so far as to require the making of inquiries which a 
reasonable person would have realised should be made, but which the 
defendant did not in fact so realise. Mere negligence is not sufficient to 
establish bad faith. Where Moore-Bick J [the judge at first instance] referred to 
the payee having “good reason” to believe (or think), I consider that he was 
referring to what the payee actually knows or believes ie knowledge of 
circumstances which give rise to actual suspicion or doubt on the part of the 
payee. This is borne out by the fact that he was referring to the payee who 
had “grounds for believing … but cannot be sure”. If, which I am not sure is the 
case, Judge Havelock-Allan QC was referring to doubts that would have been 
caused to the reasonable person but not to the payee himself, then I do not 
think that this gloss on the Niru Battery case is borne out by Moore-Bick J's 
judgment19 

 

 

 
17 Webber v Department for Education [2014] EWHC 4240 (Ch) at paragraph 62 
18 As noted in Abou-Ramah at [88]. The issue was also discussed in Armstrong DLW GmBH v Winningham 
Networks Ltd [2012] EWHC 10 (Ch); [2013] Ch at [110]. It was also acknowledged in the first and second 
Teachers' Pensions v Webber cases. 
19 Armstrong DLW GmBH v Winningham Networks Ltd [2012] EWHC 10 (Ch); [2013] Ch at [110]. 
20 Dextra Bank and Trust Co Ltd v Bank of Jamaica [2002] 1 All ER (Comm) 193 PC 
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21 See Arjo Wiggins Ltd v Henry Thomas Ralph [2009] 079 [2009] EWHC 3198 (Ch) at [13]-[15] for a helpful 
summary of relevant caselaw. 
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Limitation 

 

Failure to pay Mrs S’ Pension and GMP while there was an ongoing dispute 

 

 

 

 
22 Teachers’ Pensions’ letter to Mrs S’ solicitors 20 April 2017. 
23 TPO factsheet, Recoupment in overpayment cases: the Pensions Ombudsman is a “competent court”, 
April 2019 (see Appendix 2). See also Mr D v Atkin & Co & BiC UK Pension Scheme Trustees  PO-1918 28 
October 2020 
24 See Mr E v Teachers’ Pensions (Teachers’ Pension Scheme) PO-29198 30 November 2020 paragraphs 
81-85 
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 Once Teachers’ Pensions had established that there was a GMP, it reinstated the 
GMP from June 2017 but offset the arrears of the GMP for the period December 2016 
to May 2017 against the other overpayments. 

 I remain of the view that the offsetting of the inherited GMP payments from June 2017 
up to the current date was in breach of section 91(6) of the Pensions Act 1995 and 
also section 159 of the Pension Schemes Act 1993. I note that Teachers' Pensions 
are taking steps to remedy this issue and to reimburse Mrs S. 

Maladministration 
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Directions 

 

 

 

 

 

Anthony Arter 
Pensions Ombudsman 

19 August 2021  
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Appendix 1 
2004 Newsletter 

“Changes we need to know about 

 Address – Bank/Building Society Change – Marital Status – Name 
 If you are re-employed … 
 If we pay you a widow or widower’s pension and you remarry or live with another 

person as husband and wife 
 If we pay your children a pension …” 

2016 Newsletter 

“Important: 

To ensure the correct pension is paid to you, it’s vital that we have your most 
up to date information on our records. 

Please tell us: 

• If your [sic] remarry, enter a civil partnership or co-habit and you are in 
receipt of a spouse’s … pension, provided by a person who retired or 
ceased pensionable service before 1 January 2007 …” 

Statement of Income and Expenditure 

In July 2017, Mrs S completed a statement of income and expenditure. This indicated that 
she had a monthly income amounting to £1,233, including £87 from the Scheme. 

In answer to the question, “Are you: Married, Single, Cohabiting”, Mrs S circled “Single”. 

Mrs S said she owned her own property, which she valued at £365,000. She said she had 
£1,035 in a bank account and £4,000 in a capital investment bond. 

Mrs S’ monthly expenditure amounted to £1,226. 

Breakdown of overpayment 

Tax Year Gross overpayment  Tax adjustment 

2003/04 £713.66 (£1,016.66*) £157.08 

2004/05 £4,424.91 (£6,264.29) £973.50 

2005/06 £4,595.12 (£6,458.33) £1,010.90 

2006/07 £4,748.41 (£6,633.97) £1,044.56 

2007/08 £4,960.51 (£6,871.57) £989.68 

2008/09 £5,203.50 (£7,140.47) £1,040.60 
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2009/10 £5,532.58 (£7,496.64) £1,106.40 

2010/11 £5,539.68 (£7,504.32) £1,108.00 

2011/12 £5,737.21 (£7,728.75) £1,147.40 

2012/13 £6,107.14 (£8,127.34) £1,221.40 

2013/14 £6,271.28 (£8,313.47) £1,254.20 

2014/15 £6,468.42 (£8,537.49) £1,293.60 

2015/16 £6,561.34 (£8,643.20) £1,312.40 

2016/17 £2,240.58 (£4,322.70) £257.20 

  £69,104.34   £13,916.92 

Total (£55,187.42, less £87.02 April 2017 pension payment) £55,100.40 

*The figure in brackets is the initial amount requested by Teachers’ Pensions and includes 
the GMP. 
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Appendix 2 
Recoupment in overpayment cases: the Pensions Ombudsman is a 'competent 
court' 

 

“Background 

Where the trustees of an occupational pension scheme have mistakenly 
overpaid benefits, they may be entitled to recover the overpayment by off-
setting against future benefit payments, using the equitable 'self-help' remedy 
of recoupment. 

But, where there is a dispute regarding the amount to be repaid, the set-off 
cannot be exercised, under section 91(6) of the Pensions Act 1995 (PA 1995), 
unless the obligation to repay has become enforceable under an order of a 
'competent court' or in consequence of an award of an arbitrator. 

In the case of Burgess v BIC UK Ltd [2018] EWHC 785, Mr Justice Arnold 
suggested: 

i) a Determination made by the Pensions Ombudsman was not an 
order of a 'competent court', because the Pensions Ombudsman 
is not a court; however 

ii) an order of the county court enforcing any Determination of the 
Pensions Ombudsman, or any direction made by the Pensions 
Ombudsman in a Determination, pursuant to section 151(5) of 
the Pension Schemes Act 1993 ( “PSA 1993” ) would be an 
order of a 'competent court'. 

If this were so, the consequence would be that a direction by the Pensions 
Ombudsman permitting trustees to recover overpaid benefits by offsetting 
them against future benefit payments would be of no practical use to the 
trustees, unless they obtained an order from the county court in effect to 
'recognise' that direction. 

Our position 

We regard Mr Justice Arnold's comments as obiter. That is, he was not 
required to decide whether the Pensions Ombudsman is a 'competent court' 
for the purposes of section 91(6) of the PA 1995 in view of his conclusion on 
the facts of the case before him. He merely gave a provisional view on the 
matter, which did not form part of his judgment on the issues before him. April 
2019. 

https://perspective.info/documents/omr-fs1901/
https://perspective.info/documents/omr-fs1901/
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The court did not have the benefit of hearing full legal arguments on the issue, 
including from the Pensions Ombudsman himself, who was not a party in the 
appeal. 

The following is a non-exhaustive list of reasons why the Pensions 
Ombudsman considers he is a 'competent court': 

A Pensions Ombudsman Determination brings a dispute to an end 

• The Pensions Ombudsman has jurisdiction to investigate complaints or 
disputes about overpayments under section 146 and determine them in 
accordance with section 151 of the PSA 1993. 

• The Determination by the Pensions Ombudsman of the amount of the 
overpayment that can be recovered concludes the dispute, including 
also for the purposes of section 91(6) of the PA 1995. 

• This is because under section 151(3) of the PSA 1993, the 
Determination by the Pensions Ombudsman of a complaint or dispute 
and any direction given by him is final and binding, subject only to an 
appeal on a point of law to the High Court. 

• The Pensions Ombudsman is judicial, and Determinations are orders or 
judgments. 

• There is established judicial authority, Peach Grey & Co. v Sommers 
[1995] I.C.R. 549, that tribunals with the characteristics of a court of law 
are properly to be regarded as courts. The Pensions Ombudsman is 
such a tribunal. 

• The Pensions Ombudsman is a tribunal under the auspices of the 
Tribunals and Inquiries Act 1992 in respect of its functions under or by 
virtue of section 146(1)(c) and (d) of the PSA 1993 (disputes of fact or 
law). It is also of note that section 91(6) of the PA 1995 applies not just 
to an order of a competent court, but also to an award of an arbitrator, 
or, in Scotland, a sheriff-appointed arbiter. 

• Under Rule 52.1(3)(c) of the Civil Procedure Rules, a 'lower court' is 
defined as 'the court, tribunal or other person or body from whose 
decision an appeal is brought'. Hence, the Pensions Ombudsman is a 
lower court for the purposes of the Civil Procedure Rules. 

• The Pensions Ombudsman must decide disputes in accordance with 
established legal principles and, apart from in relation to his pure 
maladministration jurisdiction, cannot direct remedial steps to be taken 
that are not steps that a court of law could properly have directed to be 
taken. 
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• The Pensions Ombudsman may refer questions of law to the High 
Court or, in Scotland, the Court of Session: section 150(7) of the PSA 
1993. April 2019 3 

• Under section 150(4) of the PSA 1993, the Pensions Ombudsman may 
certify an offence of contempt of court to the county or sheriff court if 
any person obstructs the Ombudsman in the performance of his 
functions or is guilty of any act or omission in relation to his 
investigation. 

• The Pensions Ombudsman's final and binding Determinations or 
directions cannot be overturned except by appeal on a point of law to 
the High Court or, in Scotland, the Court of Session: section 151(4) of 
the PSA 1993. 

Pensions Ombudsman Determinations are enforceable 

• The county court recognises the Determination for enforcement but 
cannot re-determine or duplicate a Determination or direction because 
the substance of the matter has already been heard by the Pensions 
Ombudsman under s.151(1) & (2) and is final s.151(3) PSA 1993. 

• The Pensions Ombudsman's Determinations or directions are 
enforceable in the county court, section 151(5) of the PSA 1993, as if 
they were a judgment or order of that court. In Scotland, similarly, but 
termed as an extract registered decree arbitral bearing warrant for 
execution issued by the sheriff court. The statutory requirement under 
s91(6) PA 1995 is not that enforcement proceedings are brought. In 
practice, it seems unlikely that enforcement measures would be 
necessary or relevant, as recoupment is a self-help remedy for 
trustees.” 
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Appendix 3 
Section 159 of the Pension Schemes Act 1993 

“159  Inalienability of guaranteed minimum pensions 

(1) Where 

(a) a person is entitled or prospectively entitled to a guaranteed 
minimum pension under an occupational pension scheme; 

(b) his entitlement is in respect of his or another person’s entitlement 
which was contracted out by reference to that scheme then: 

(i) every assignment of or charge on that pension; and 

(ii) every agreement to assign or charge that pension, 

shall be void.” 
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