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Ombudsman’s Determination 

Applicant Ms E 

Scheme  NHS Pension Scheme 

Respondents NHS Pensions 

Outcome  

 

Complaint summary  

 

Background information, including submissions from the parties 

Background 

 

 

“A member to whom this regulation applies who retires from pensionable 

employment before normal benefit age shall be entitled to a pension under this 

regulation if - 

(a) the member has at least 2 years qualifying service or qualifies for a 

pension under regulation E1; and 

(b) the member's employment is terminated because of physical or mental 

infirmity as a result of which the member is - 
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(i) permanently incapable of efficiently discharging the duties of that 

employment (the “tier 1 condition” ); or 

(ii) permanently incapable of regular employment of like 

duration (the “tier 2 condition” ) in addition to meeting the tier 1 

condition. 

 

 

“I consider that the relevant medical evidence does not indicate that, on the 

balance of probabilities, the applicant is permanently incapable of efficiently 

discharging the duties of the NHS employment. The Tier 1 condition is not 

met. The rationale for this is as follows: 

This lady has a history of low back pain over many years. Despite this, she 

has been able to provide employment as a Nurse until recently. She was 

assessed by a rheumatology specialist, and findings of degenerative spinal 

changes are in keeping with a diagnosis of mechanical back pain. She was 

encouraged to adopt a pain management approach to treatment. She has 

attended for CBT-based physiotherapy, and has access to pain relief 

medication. General medical consensus for the treatment of mechanical back 

pain is to encourage light activity and a return to adjusted work duties. 

She has also suffered episodes of dizziness and blackouts over the past year. 

She has been investigated by a Neurology specialist who advises that the 

results of all investigations were normal. A diagnosis of pre-syncopal (faint) 

episodes has been made. 

On the basis of the medical evidence available to me, I am of the opinion that 

there is no evidence to support a permanent incapacity to return to modified 

duties as a Nurse.” 
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“I do wish to go ahead with the proceedings to take early payment of deferred 

pension benefit (EPPB). I do realise that it will be reduced and I can then not 

apply for ill health retirement.” 
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Ms E’s position 

 

 

 

 

                                            
1 NHS Pensions has provided a printout of its records showing an entry for “End Reason Code” as 
“Voluntary resignation or retirement”. 
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NHS Pensions’ position 
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Adjudicator’s Opinion 
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“The member shall be entitled to receive the pension and retirement lump 

sum before age 60 if … 

(d) the member - 

(i) left pensionable employment after 30th March 2000, 

(ii) has reached the normal minimum pension age or, where 

relevant, protected pension age, and 

(iii) has applied to the Secretary of State for payment of the 

pension and retirement lump sum under this regulation.” 
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“A person claiming to be entitled to benefits under these Regulations 

( “the claimant” ) shall make a claim in writing to the Secretary of State 

in such form as the Secretary of State may from time to time require.” 

 

 

 

 

 

 



PO-23874 

9 
 

 

 

 

 

 NHS Pensions did not accept the Adjudicator’s Opinion and the complaint was 

passed to me to consider. NHS Pensions provided further comments which do not 

change the outcome. I agree with the Adjudicator’s Opinion and I will therefore only 

respond to the further arguments made by NHS Pensions for completeness. 

Ombudsman’s decision 
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 Therefore, I uphold Ms E’s complaint. 

Directions  

 

 If, on appeal, NHS Pensions determine that Ms E was entitled to a pension under 

Regulation E2A, her benefits shall be paid from October 2015; that is, from the day 

after her employment ceased. Any arrears shall take account of any payments 

already made to Ms E and shall include interest as provided for in the 1995 

Regulations. 

 
Anthony Arter 

Pensions Ombudsman 
27 November 2019  
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Appendix 

The National Health Service Pension Scheme Regulations 1995 (SI1995/300) (as 

amended) 

 

“(1) This regulation applies to a member who - 

(a) retires from pensionable employment on or after 1st April 2008; 

(b) did not submit Form AW33E (or such other form as the Secretary 

of State accepted) together with supporting medical evidence if 

not included in the form pursuant to regulation E2 which was 

received by the Secretary of State before 1st April 2008, and 

(c) is not in receipt of a pension under regulation E2. 

(2) A member to whom this regulation applies who retires from pensionable 

employment before normal benefit age shall be entitled to a pension 

under this regulation if - 

(a) the member has at least 2 years qualifying service or qualifies for 

a pension under regulation E1; and 

(b) the member's employment is terminated because of physical or 

mental infirmity as a result of which the member is - 

(i) permanently incapable of efficiently discharging the duties 

of that employment (the “tier 1 condition” ); or 

(ii) permanently incapable of regular employment of like 

duration (the “tier 2 condition” ) in addition to meeting 

the tier 1 condition. 

(3) Subject to paragraph (4), the pension to which a member is entitled - 

(a) upon satisfaction of the tier 1 condition ( “the tier 1 pension” ), 

or 

(b) upon satisfaction of the tier 2 condition in addition to meeting 

the tier 1 condition ( “the tier 2 pension” ), 

will be calculated as described in regulation E1. 

(4) Subject to paragraphs (5) and (6), if the member meets the tier 2 

condition in addition to meeting the tier 1 condition, the pensionable 

service on which the pension is based will be increased by two-thirds of 

the pensionable service the member could have completed had he 

stayed in pensionable employment until normal benefit age. 
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(5) If the member's employment is terminated on or before 31st March 

2016, the minimum amount by which the member's pensionable 

service will be increased under paragraph (4) will be the lesser of - 

(a) 4 years pensionable service; and 

(b) the pensionable service the member could have completed if 

the member had stayed in pensionable employment until normal 

benefit age. 

(6) To the extent that any increase under paragraph (4) or (5) would cause 

a member's pensionable service to exceed the limit provided for 

in regulation C2(3) (meaning of pensionable service), the amount of 

any excess will be reduced accordingly. 

… 

(13) For the purposes of determining whether a member is permanently 

incapable of efficiently discharging the duties of the member’s 

employment under paragraph (2)(b)(i), the Secretary of State shall have 

regard to the factors in paragraph (15) (no one of which shall be 

decisive) and disregard the member's personal preferences for or 

against engaging in that employment. 

(14) For the purposes of determining whether a member is permanently 

incapable of regular employment under paragraph (2)(b)(ii), the 

Secretary of State shall have regard to the factors in paragraph (16) (no 

one of which shall be decisive) and disregard the factors in paragraph 

(17). 

(15) The factors to be taken into account for paragraph (13) are - 

(a) whether the member has received appropriate medical 

treatment in respect of the incapacity; 

(b) the member's - 

(i) mental capacity; and 

(ii) physical capacity; 

(c) such type and period of rehabilitation which it would be 

reasonable for the member to undergo in respect of 

the member's incapacity, irrespective of whether such 

rehabilitation is undergone; and 

(d) any other matter which the Secretary of State considers 

appropriate. 

(16) The factors to be taken into account for paragraph (14) are - 
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(a) whether the member has received appropriate medical 

treatment in respect of the incapacity; and 

(b) such reasonable employment as the member would be capable 

of engaging in if due regard is given to the member's - 

(i) mental capacity; 

(ii) physical capacity; 

(iii) previous training; and 

(iv) previous practical, professional and vocational 

experience, 

irrespective of whether or not such employment is actually 

available to the member; 

(c) such type and period of rehabilitation which it would be 

reasonable for the member to undergo in respect of 

the member's incapacity (irrespective of whether such 

rehabilitation is undergone) having regard to the member's - 

(i) mental capacity, and 

(ii) physical capacity: 

(d) such type and period of training which it would be reasonable for 

the member to undergo in respect of the member's incapacity 

(irrespective of whether such training is undergone) having 

regard to the member's - 

(i) mental capacity, 

(ii) physical capacity, 

(iii) previous training, and 

(iv) previous practical, professional and vocational 

experience, and 

(e) any other matter which the Secretary of State considers 

appropriate. 

(17) The factors to be disregarded for paragraph (14) are - 

(a) the member's personal preference for or against engaging in any 

particular employment; and 

(b) the geographical location of the member. 

(18) For the purpose of this regulation - 
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“appropriate medical treatment” means such medical treatment as it 

would be normal to receive in respect of the incapacity, but does not 

include any treatment that the Secretary of State considers - 

(a) that it would be reasonable for the member to refuse, 

(b) would provide no benefit to restoring the member's capacity for - 

(i) efficiently discharging the duties of 

the member's employment under paragraph (2)(b)(i), or 

(ii) regular employment of like duration under paragraph 

(2)(b)(ii), 

before the member reaches normal benefit age; and 

(c) that, through no fault on the part of the member, it is not possible 

for the member to receive before the member reaches normal 

benefit age; 

“permanently” means the period until normal benefit age; and 

“regular employment of like duration” means - 

(a) in the case of a non-GP provider, such employment as the 

Secretary of State considers would involve a similar level of 

engagement to the member's current pensionable service as 

a non-GP provider; and 

(b) in all other cases, where prior to retiring from employment that is 

pensionable the member was employed - 

(i) on a whole-time basis, regular employment on a whole-

time basis; 

(ii) on a part-time basis, regular employment on a part-time 

basis, 

regard being had to the number of hours, half-days and sessions 

the member worked in that employment.” 

 


