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Ombudsman’s Determination 

Applicant Mrs Y  

Scheme  Teachers' Pension Scheme (TPS) 

Respondents Teachers' Pensions 

Outcome  

 

Complaint summary  

 

Background information, including submissions from the parties 

Background 

 Mrs Y’s husband was a member of the TPS until he retired on the grounds of ill health 

in August 1986. He died in January 2011. Following a period of short-term benefit, 

Mrs Y began receiving a long-term widow’s pension from April 2011. In August 2014, 

Mrs Y began co-habiting. 

 The relevant regulations are The Teachers’ Pension Scheme Regulations 2010 

(SI2010/990) (as amended). As at January 2011, Regulation 94 provided: 

“Adult pensions 

(1) This regulation applies on the death of a person (D) if - 

(a) D was in pensionable employment after 31st March 1972, and 

(b) D had adult pension qualification service of - 

(i) at least 2 years, where D was in pensionable 

employment at any time after 5th April 1988, or 
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(ii) at least 5 years, where D was not in pensionable 

employment after 5th April 1988. 

(2) … 

(3) An adult pension is payable to D's surviving adult from the day after the 

date of D's death. 

(4) Except as otherwise provided in these Regulations, the pension is 

payable for life. 

(5) D falls within this paragraph if - 

(a) D was not in pensionable employment after 31st December 

2006, … 

(6) If D falls within paragraph (5), the pension ceases to be payable if 

D's surviving adult marries, forms a civil partnership, or lives with 

another person as if they were husband and wife or civil partners. 

(7) Paragraph (6) does not apply - 

(a) if the Secretary of State determines that paragraph (6) does not 

apply in the circumstances of the particular case; …” 
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TPS literature 

 

“This pension is payable for life provided you have pensionable employment 

on or after 1 January 2007. If this is not the case the pension will cease if the 

recipient re-marries, enters into a civil partnership or co-habits.” 

 

Mrs Y’s position 
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Teachers’ Pensions’ position 

 

 

 

 

 

 

 

 



PO-23903 

5 
 

Adjudicator’s Opinion 
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• The estoppel defences arise if there has been:- 

- an incorrect statement of entitlement; or 

- an incorrect assumption of facts or law. 

• The effect of an estoppel was that the party which had made the incorrect 

payment would have to comply with the incorrect information or assumption; 

that is, they would be estopped from ‘going back’ on the overpayment. 
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1 Webber v Department for Education [2016] EWHC 2519 (Ch) 
2 Section 23 
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 Mrs Y did not accept the Adjudicator’s Opinion and the complaint was passed to me 

to consider. Mrs Y provided her further comments which do not change the outcome. 

I agree with the Adjudicator’s Opinion and I will therefore only respond to the points 

made by Mrs Y for completeness. 

Ombudsman’s decision 

 



PO-23903 

9 
 

 

 

 

 

 

 Under Section 61 of the Equality Act, all occupational pension schemes are deemed 

to include a non-discrimination rule. However, Article 3 of The Equality Act (Age 

Exceptions for Pension Schemes) Order 2010 (SI2010/2133) (as amended) provides: 

“It is not a breach of the non-discrimination rule for the employer, or the 

trustees or managers of a scheme, to maintain or use in relation to 

the scheme, 

(a) …; or 

(b) rules, practices, actions or decisions as they relate to rights accrued, or 

benefits payable, in respect of periods of pensionable service prior to 

1st December 2006 that would breach the non-discrimination rule but 

for this paragraph.” 
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 Mrs Y’s pension is payable in respect of pensionable service undertaken by her late 

husband prior to 1 December 2006. Therefore, the application of Regulation 94(5) 

and (6) would fall within the exception provided for in Article 3. 

 In any event, since Mrs Y’s late husband’s service in the TPS all pre-dates 1 

December 2006, the implied non-discrimination rule would not apply. It was not 

introduced3 until after Mrs Y’s late husband has ceased to be in pensionable 

employment. 

 I find that Teachers’ Pensions has correctly applied Regulation 94 and I do not 

uphold Mrs Y’s complaint. 

 
Anthony Arter 

Pensions Ombudsman 
29 January 2020     
 

 

 
3 The Employment Equality (Age) Regulations 2006 (SI2006/1030) 


