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Ombudsman’s Determination 

Applicant Mrs H 

Scheme NHS Pension Scheme (the Scheme) 

Respondent  National Health Service Business Services Authority (NHS BSA) 
  

Outcome  

 

 

Complaint summary  

 

Background information, including submissions from the parties 
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Adjudicator’s Opinion 

 

• NHS BSA is bound to administer the Scheme in line with the Regulations, it has no 

discretion over this unless a specific Regulation states otherwise, which is not the 

case here. It is also reliant on the information provided to it by employers and is 

entitled to rely upon it. 
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• There is some dispute over whether Mrs H opted out of the Scheme and whether 

there is any evidence to support this. NHS BSA’s formal response to us states that 

Mrs H’s employer was able to provide a copy of the opt out form, and evidences 

this by enclosing a copy of an email trail between Mrs H and her former employer 

which states, “I can actually send you a copy of the opt out form you signed. I’ll get 

this organised and send to your home address.”  

• This directly conflicts with a statement made by NHS BSA in its response to stage 

one of the IDRP in which it states, “I have contacted [your former employer], the 

person you have emailed yourself; she confirmed to me they no longer keep 

records going back to that period so they are unable to provide me with a copy of 

the paperwork you completed.” 

• Despite this contradiction the Adjudicator was of the opinion that there is sufficient 

evidence to suggest that Mrs H did opt out of the Scheme, on the balance of 

probabilities. Emails from her former employer confirm that she opted out for the 

period in question and the fact that no contributions were deducted for this period 

supports this. 

• The Adjudicator noted Mrs H’s comments that bank pay varies depending on the 

amount and type of work available and therefore her payslips varied from month to 

month. However, the Adjudicator did not agree that this variation would prevent 

Mrs H from noticing that no pension contributions were deducted over the entirety 

of this period, especially as pension contributions are normally detailed separately 

on payslips with employer contributions also shown. As such it is likely that she did 

opt out as she did not question the lack of contributions. 

• NHS BSA’s position is that, from the information available, it must conclude that 

Mrs H opted out of the Scheme and that as the break was more than 5 years, she 

is unable to retain SCS under the Scheme Regulations. While it is unfortunate that 

Mrs H has lost her SCS as a result of this period not being classed as 

pensionable, the Adjudicator concluded that NHS BSA has not made an error in 

the manner that it has calculated or administered Mrs H’s pension. 

 Mrs H did not accept the Adjudicator’s Opinion and the complaint was passed to me 

to consider. Mr H, Mrs H’s representative, provided his further comments which do 

not change the outcome. I agree with the Adjudicator’s Opinion and I will therefore 

only respond to the key points made by Mr H for completeness. 

Ombudsman’s decision 
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 Therefore, I do not uphold Mrs H’s complaint. 

 
Anthony Arter 

Pensions Ombudsman 
22 March 2019 
 

 


