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Ombudsman’s Determination  

Applicant Mrs G 

Scheme  NHS Injury Benefit Scheme 

Respondent NHS Business Services Authority (NHS BSA) 

Complaint Summary 

Summary of the Ombudsman’s Determination and reasons 

The complaint shall be upheld against NHS BSA because it failed to consider the matter of 

Mrs G’s eligibility for an injury benefit in the manner intended by the Courts. 
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Detailed Determination 

Material facts 

 

 

“consider whether [Mrs G’s] work injury on its own (that is, disregarding normal 

age related degeneration) has caused her to suffer a permanent reduction in 

her earnings ability of more than 10%.” 

 

 

“1.       The appeal be allowed and the Determination of the Deputy Pensions 

Ombudsman dated 28.11.14 be set aside. 

  2.     The matter be remitted to the NHS Business Services Authority for 

reconsideration on the basis of medical advice which shall take into 

account all medical evidence available at the date of instruction. The 

correct legal question for the NHS Business Services Authority to 

consider is whether the index injury of 16.02.10 was an operative cause 

of her Permanent Loss of Earning Ability.” 

 

“Re-assessment of the Respondent’s claim for PIB is to proceed forthwith in 

accordance with the Court of Appeal’s judgment and the judgment of Mr 

Justice Nugee in the court below … In the event of permission to appeal not 
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being sought, the Court of Appeal’s judgment and the judgment of Mr Justice 

Nugee below shall be complied with in full …” 

 

 

The National Health Service (Injury Benefits) Regulations 1995 

 

 

“Persons to whom the regulations apply 

(1) Subject to paragraph (3), these Regulations apply to any person who, 

while he - 

(a) is in the paid employment of an employing authority; … 

(hereinafter referred to in this regulation as “his employment”), sustains 

an injury, or contracts a disease, to which paragraph (2) applies. 

(2) This paragraph applies to an injury which is sustained and to a disease 

which is contracted in the course of the person's employment and 

which is wholly or mainly attributable to his employment and also to any 

other injury sustained and, similarly, to any other disease contracted, if - 

(a) it is wholly or mainly attributable to the duties of his employment; 

… 

(3) These Regulations shall not apply to a person - 

(a) in relation to any injury or disease wholly or mainly due to, or 

seriously aggravated by, his own culpable negligence or 

misconduct; …”

 

“Scale of benefits 

(1) … benefits in accordance with this regulation shall be payable by the 

Secretary of State to any person to whom regulation 3(1) applies whose 

earning ability is permanently reduced by more than 10 per cent by 

reason of the injury or disease. 
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(2) Where a person to whom regulation 3(1) applies ceases to be 

employed as such a person by reason of the injury or disease and no 

allowance or lump sum, other than an allowance under paragraph (5), 

has been paid under these Regulations in consequence of the injury or 

disease, there shall be payable, from the date of cessation of 

employment, an annual allowance of the amount, if any, which when 

added to the value, expressed as an annual amount, of any of the 

pensions and benefits specified in paragraph (6) will provide an income 

of the percentage of his average remuneration shown in whichever 

column of the table hereunder is appropriate to his service in relation to 

the degree by which his earning ability is reduced at that date ...” 

 

The May 2017 decision 

 

 

Summary of Mrs G’s position 

 

 

 

 
3 Paragraph 2 of Nugee J’s sealed Order 
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4 NHS v Suggett [2005] EWHC 1265 (ch); on appeal [2006] EWCA Civ 10 
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Summary of NHS BSA’s position 

 

 

 

“1. The appeal be allowed and the Determination of the Deputy 

Pensions Ombudsman dated 28.11.14 be set aside. 

2. The matter be remitted to the NHS Business Services Authority 

for reconsideration on the basis of medical advice which shall 

take into account all medical evidence available at the date of 

instruction. The correct legal question for the NHS Business 

Services Authority to consider is whether the index injury of 

16.02.10 was an operative cause of her Permanent Loss of 

Earning Ability.” 
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5 PO-23188 
6 Quoted in NHS BSA’s second stage IDR response dated 12 March 2018. 
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Conclusions 

 

 

 

 

 

“In the present case, the position that has now been reached is that quite a lot 

of the pre-conditions for claiming benefit are common ground … It is not now 

disputed that, for the purposes of regulation 3(1), she sustained an injury, 

namely the injury which she sustained on 16 February 2010, and that, for the 

purposes of regulation 3(2), that injury was sustained in the course of her 

employment, and was wholly or mainly attributable to her employment. 

The pre-conditions of regulation 3(1) and 3(2) are therefore now accepted to 

be satisfied. The argument has centred on regulation 4(1) … regulation 4(1) 

provides that benefit ‘shall be payable … to any person to whom regulation 

3(1) applies’ and, as I say, that is not in dispute …” 

 

“That acceptance by the Authority that the pre-conditions of regulation 3 are 

satisfied, because the injury which [Mrs G] sustained on 16 February 2010 

was sustained in the course of her employment and was wholly or mainly 

attributable to her employment, was maintained before us by Mr Andrew 



PO-24110 

13 
 

Hogarth QC on behalf of the Authority in his submissions to us and in a letter 

to the Court after the hearing. 

In the circumstances, … the argument centred on regulation 4(1) and, 

specifically, the meaning and scope of the words: ‘by reason of the injury’ …” 

“… once it is accepted, as it is in the present case, that the injury suffered by 

[Mrs G] on 16 February 2010 was wholly or mainly attributable to her 

employment, so that the pre-conditions of regulation 3 are satisfied …” 

 

 

 

 

 

 
7 PO-10414 
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8 Metropolitan Police Authority v Laws [2010] EWCA Civ 1099 
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“ … the question that should have been asked was not what impact the injury 

would have had on a woman of [Mrs G’s] age who did not suffer from 

degeneration of the spine, but what impact it had on [Mrs G], given her pre-

existing condition. It by no means follows that the injury will have been an 

operative cause at all of the permanent loss of earning capacity. It may 

be … that the impact of the injury was something that, even for [Mrs G], had 

no lasting or permanent effect, and that the lasting or permanent effect was 

entirely attributable to her pre-existing condition. But it does seem to me that 
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… that question has not been asked and has not been answered.” (emphasis 

added) 

 

 

 

 

Directions 
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Anthony Arter 
Pensions Ombudsman 

1 June 2020  
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Appendix 1 

Young v NHS BSA [2015] EWHC 2686 (Ch) 

 

 

“In the present case, the position that has now been reached is that quite a lot 

of the pre-conditions for claiming benefit are common ground. It has never 

been disputed that Mrs Young is a person who was in the paid employment of 

an employing authority. It is not now disputed that, for the purposes of 

regulation 3(1), she sustained an injury, namely the injury which she sustained 

on 16 February 2010, and that, for the purposes of regulation 3(2), that injury 

was sustained in the course of her employment, and was wholly or mainly 

attributable to her employment. 

The pre-conditions of regulation 3(1) and 3(2) are therefore now accepted to 

be satisfied. The argument has centred on regulation 4(1). As appears from 

the text, regulation 4(1) provides that benefit ‘shall be payable by the 

Secretary of State to any person to whom regulation 3(1) applies’ and, as I 

say, that is not in dispute, ‘whose earning ability is permanently reduced by 

more than 10 per cent’ … it is common ground before me that Mrs Young’s 

earning ability has been 100 per cent reduced because she is unable to work 

at all. 

The remaining requirement is found in the last few words of regulation 4(1) 

which is that the permanent reduction of earning ability is ‘by reason of the 

injury’ …” 

 

“… I find that the appeal succeeds and that the Determination of the Deputy 

Pensions Ombudsman should be set aside. It is open to me to direct, which I 

will do, that the matter be remitted to NHS BSA to consider the question on 

the basis of medical advice, in accordance with this judgment. It should be 

pointed out … that, under regulation 4, not only is it a requirement that the 

permanent reduction in earning ability is ‘by reason of the injury’, it also has to 

be, under regulation 4(2), that the applicant ceases to be employed by reason 

of the injury and it may be that that is a question that should be considered at 

the same time. The words ‘by reason of the injury’ obviously mean the same in 

both parts of regulation 4.” 

 Nugee J subsequently issued the First Order (see paragraph 6 above). 
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NHS Business Services Authority v Young [2017] EWCA Civ 8 

 

• The DPO had misapplied regulations 3 and 4 of the NHS (Injury Benefits) 

Regulations 1995 in upholding NHS BSA’s reconsidered decision because the 

advice from its medical adviser asked and answered the wrong question in law 

as to causation of Mrs Young’s 100% PLOEA; 

• The DPO had failed to consider whether the index injury accelerated or 

exacerbated Mrs Young’s underlying condition so as to contribute to her 

current 100% PLOEA by at least 10%; 

• It was perverse for the DPO to accept that the index injury made a 0% 

contribution to Mrs Young’s 100% PLOEA. 

 

“That acceptance by the Authority that the pre-conditions of regulation 3 are 

satisfied, because the injury which Mrs Young sustained on 16 February 2010 

was sustained in the course of her employment and was wholly or mainly 

attributable to her employment, was maintained before us …” 

 

“As we have already noted, in his submissions before us on behalf of the 

Authority, Mr Hogarth QC accepted that the injury or strain sustained on 16 

February 2010 was: ‘wholly or mainly attributable to [Mrs Young’s] 

employment’, so the pre-conditions of regulation 3 were satisfied. However, 

the underlying disease from which she suffers, the degenerative condition of 

the spine, was not attributable to her employment. He submitted that, on the 

correct construction of regulation 4(1), Mrs Young should not be entitled to PIB 

because it was that degenerative condition which was the operative cause of 

her PLOEA not the injury or strain which occurred on 16 February 2010.” 

 

“In my judgment, once it is accepted, as it is in the present case, that the injury 

suffered by Mrs Young on 16 February 2010 was wholly or mainly attributable 

to her employment, so that the pre-conditions of regulation 3 are satisfied, the 

judge’s construction of regulation 4 must be correct. 
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Appendix 2 

NHS BSA’s Medical Adviser’s Opinion 2017 

 

 

“In this case, it is not accepted that [Mrs G] sustained an injury, where this is 

defined as an index event which led to a physical or psychological change for 

the worse. It can be said that she noticed pain whilst at work (on more than 

one occasion), but there is insufficient evidence that this occurred due to any 

specific injurious event or events. The tasks she completed at work on the 

days she felt pain were tasks she must have completed many times, and there 

was no specific violence or other factor which would lead to the conclusion 

that they were done in such a manner as to cause any injury to the spine. 

I have concluded that [Mrs G] did not injure her back at work, in the same way 

that if her back pain had first commenced when watching a film or when 

walking outdoors it would not be appropriate to attribute degenerative disease 

of the back to an injury sustained sitting watching a film or walking outdoors. It 

is accepted that she had pain whilst working but this does not lead naturally to 

the conclusion that she suffered an injury to the spine. 

In my view, the pain arose due to a disease, which caused typical pain 

symptoms when she stretched, bent and moved her spine in the normal way 

to its full extent at work. These symptoms could have occurred during any 

activity which stretched and moved the spine to its normal extent, either at 

work or at home. The pain is concluded to have been a symptom of her 

degenerative disease alone. It is understandable that, when [Mrs G] felt pain, 

she must have worried that something she had done that day had caused an 

injury, because this is how society tends to view the development of a painful 

condition, by attributing symptoms of the disease to injurious events that 
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occurred immediately preceding the pain. This is an unsatisfactory model for 

the many degenerative conditions which develop silently and gradually over 

time but which may make themselves evident quite suddenly, such as heart 

disease causing a first episode of angina pain, cerebrovascular disease 

causing a stroke event or in this case, degenerative disease causing 

significant low back and neck pain. 

In this case, it can be accepted that [Mrs G] has contracted a disease which is 

widespread degenerative change of the spine. The ICD 10 code for this 

condition is M47.8. It is accepted that this has developed in the neck and 

lower back and that this disease is the cause of the symptoms she has 

claimed …” 

 

 

 

 

“It is accepted that the applicant felt pain in the back whilst nursing this patient 

on at least three occasions, in November, December and February. No 

particular twist, bend, fall, assault, jerk or any untoward movement was 

reported. Moving awkwardly in a confined space was noted. The patient was 

obese. On the last date she did this task, the patient’s legs were supported by 

a colleague. She may have felt pain whilst doing her nursing duties (or may 

have felt pain in the car later when sitting, as claimed in the second incident 

report). She remained fit for work on the day when she developed back pain in 

February 2010. She drove home. Two days later her back pain was sufficiently 



PO-24110 

23 
 

severe that she reported sick and her husband drove her home from work. 

[Mrs G] did not seek medical attention until 23/2/10. She did not report neck 

pain on the first incident form or to her GP contemporaneously. The first report 

of neck pain is five weeks after she finished work. The GP record suggests leg 

pain came on after the back pain. 

It is accepted that her spinal disease first became symptomatic in the low back 

area when undertaking nursing tasks in November and December 2009 and 

February 2010. Neck pain occurred soon after, by late March, when she was 

already absent from work … 

Considering all of the evidence, it is accepted that degenerative disease of the 

spine caused symptoms in the low back, which first manifest themselves whilst 

on duty. On the date of the claimed injury, there is doubt as to whether this 

was whilst she was nursing or whilst she was in the car thereafter but it can be 

accepted it occurred whilst she was at work and in the course of her NHS 

duties. It is clear from the accounts that little or no physical force occurred to 

the extent that there is doubt as to whether she was sore at the time or sore 

later in the car. She had reported low back pain symptoms on previous visits 

to this patient. 

Symptoms in the neck are not accepted to have developed in the course of 

her NHS duties but developed whilst absent from work … 

Had there been a jerk, unusual movement, fall, assault or other untoward or 

unusual event whilst she was doing her nursing task, it might be possible to 

conclude that she might have suffered an acute trauma, sufficient to inflict 

damage to the spine in someone with a pre-existing vulnerable spine. In this 

case, it would have meant that significant damage had occurred as a direct 

immediate consequence of at most a minor event with no evidence of direct 

trauma or torsion of the spine. This is unlikely to have occurred, because 

medical evidence indicates that usually a substantial trauma is needed to 

damage the spine, and usually this would be at one level of spinal disc alone. 

This is the case, even where an individual is known to have a vulnerability to 

spinal symptoms … 

Had [Mrs G] reported sudden severe back pain, been unable to walk, gone off 

sick at the time, called an ambulance, attended Accident and Emergency or 

similar, these would be evidence more in favour of such an acute event having 

occurred … Instead, [Mrs G] reported the same symptoms occurred on 

previous visits and she remained at work for two days. The description of the 

development of symptoms over repeated visits over months points to a more 

insidious onset of symptoms due to progressive, structural problems in the 

spine, rather than of an injury occurring on 16th February … 

The fact that her neck became symptomatic in March some five weeks or so 

later whilst absent from work in my view adds further weight to the conclusion 
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that her lumbar spinal degenerative disease caused symptoms at work in late 

2009 because it had simply reached the point where it would be expected to 

cause symptoms, irrespective of any injury or incident … 

It can be concluded that the index events claimed … did not cause any 

significant change in her physical health; back pain is considered to have 

occurred as a gradual, progressive onset of symptoms … It was in the natural 

course of the condition that pain would be increasingly noticed when 

crouching and bending, due to the site of the facet joint disease … it was 

inevitable that at some point her pain would be sufficient to make her absent 

from work as a consequence … 

The “eggshell skull” principle does not appear to apply in this case, because 

the “eggshell skull” can be accepted where the person would have remained 

well and asymptomatic but for a trauma to a particularly vulnerable area. 

Looking at the extent of degenerative change to the spine demonstrated on 

the MRI scan I conclude that she was undoubtedly going to have become 

symptomatic … and no trauma was necessary for this to occur …” 

 

 

“It is not accepted that [Mrs G’s] degenerative disease of the spine (M47.8) 

arose wholly or mainly due to her NHS duties. In this case, the work duties are 

not considered to have caused, accelerated or aggravated her disease or 

precipitated absence from work at a point in her career where she would 

otherwise have been fit to continue to work, based upon all of the evidence 

and on current medical understanding of the factors that cause degenerative 

disease of the spine.” 

 


