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Ombudsman’s Determination 

Applicant Ms T 

Scheme NHS Pension Scheme (the Scheme) 

Respondent  NHS Business Services Authority (NHSBSA) 
  

Outcome  

 

 

Complaint summary  

 

 

Background information, including submissions from the parties 

 

“The Secretary of State may, by regulations made with the consent of the 

Minister, make provision with respect to the pensions, allowances or gratuities 

which, subject to the fulfilment of such requirements and conditions as may be 

prescribed by the regulations, are to be, or may be, paid by the Secretary of 

State to or in respect of such persons, or classes of persons, as may be so 

prescribed, being— 
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(a) persons, or classes of persons, engaged in health services other than 

services provided by a local health authority or other local authority; …” 

 

 

 

 

 

 

“If I have a break in service, can I keep Special Class status? 

Yes, as long as your break in pensionable service is not five years or more 

you can retain your Special Class status. 

A break in pensionable employment is not the same as a break in Special Class 

status. For example, you could have a break in a special class role for more than 

five years, but as long as you have not had a break in NHS pensionable 

employment the Special Class status can still be retained if you move back into [a] 

role which attracts Special Class status. 

For more information please see the Special Class Factsheet on our website.” (the 

Guidance) 
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Period Post 

1993 to 1995 Healthcare Commissioner/Case Manager 

1995 to 1998 Assistant Director 

1998 to 2002 Chief Executive 

2002 to 2007 Business Manager 

2007 to 2013  Assistant Director of Nursing 

 

2013 to 2015  Associate Director of Continuing Healthcare  
and Placements 
 

2015 to date  Director of Integrated Commissioning for a Clinical 

Commissioning Group (CCG). 
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• The normal pension age [(the NPA)] for the 1995 Section is 60, but as you are a 

member of the special classes you have the right to retire from age 55 with an 

unreduced pension. 

 

• For the 2008 Section the [NPA] is 65 and therefore if you [retire] at age 55 from this 

section your benefits are reduced to allow for them being paid for an extra 10 

years.” 

 

 

 

 

 

 

“Action/s Required: [Please] can the capacity code be changed to 01 special 

class. [Ms T] is a manager but is required to have a nursing qualification to 

carry out her current role. 

If you can e-mail me once record has been corrected” (the Amendment). 
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“…I can confirm that this has now been amended as per your request. Please 

note that although the member now holds Special Class status in your 

employment, she did not hold this for her previous post. This would also need 

investigating separately if [Ms T] believes the post would have been eligible for 

retention of special class. In order to retire at age 55, the member needs to be 

employed in a special class role for the last five years of employment.”  
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“…I can confirm that during the time I have worked with [Ms T,] she has been 

in posts that have required her to be a Registered Nurse.  

... 

When I became Chief Executive of [PCT,] I was acutely aware that the PCT 

did not have anyone with the clinical skills needed to effectively manage the 

Continuing Healthcare Service and team of nurse assessors. I was happy to 
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secure [Ms T’s] services again and appointed her to the Assistant Director of 

Nursing post in 2007.” 

 

• Ms T was initially appointed to manage the “out of area” specialist treatments and 

took on the lead role for care in the community and the closure of old geriatric 

hospitals, and the “re-provision” of patients into care homes. 

• Although some aspects of Ms T’s role changed over time, she always managed 

teams of nurses who were responsible for assessing patient’s health needs, 

developing care plans and arranging care.  

• While Ms T moved into different roles, she retained the management aspect of this 

complex clinical areas. 

• A major part of the role Ms T held from 2002 to 2007, “was the overall clinical 

management of four nursing teams delivering clinical assessment, placement and 

care management services …” 

• Ms T has always been in roles that require her to be a be a “Registered Nurse” and 

was always correctly given SCS. 

 

 

- responsible for all out of area specialist treatment for patients; providing clinical 

input into the development of health care contracts; responsibility for developing of 

clinical service specification for all clinical areas provided by the Health Authority. 
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• The first time Ms T received communication directly from NHSBSA was in 2011 

about the new NHS scheme. The letter confirmed that Ms T held SCS, and that she 

could retire from age 55. Consequently, she had no reason to question anything 

sent after this as it was clear that she had retained SCS. 

• NHSBSA then provided annual statements which restated that Ms T held SCS and 

that her normal pension age was 55. These reinforced her understanding that she 

could retire from age 55. She was not aware of the correct position until she applied 

to take her pension in 2017. 

• Removal of her SCS is at odds with the Guidance, a breach of contract and ignores 

the common law duty of natural justice. 

• By the time NHSBSA had identified that there was an issue, Ms T’s employment 

records had been destroyed, denying her the opportunity to correct deficiencies in 

NHSBSA’s records. The timing of the decision means that it is impossible for her to 

obtain any evidence of the job descriptions for her past roles. 

• As a nurse, Ms T is required to achieve 450 clinical practice hours every three years 

for each of her two nursing qualifications to remain registered. She has achieved 

this in all her roles. The fact that she has retained her nursing qualification proves 

that she has been in nursing posts throughout her career. 

• As a member of the 1995 Scheme, Ms T is entitled to retain SCS provided she was 

in a clinical post after 6 March 1995, and did not have a break in pensionable 

service for more than five years. Ms T has held clinical posts since 1978 without 

any breaks in service. Consequently, she had no reason to doubt her SCS: she 

always assumed that she retained it. 

• NHSBSA’s decision making process was flawed. Ms T questions whether NHSBSA 

considered the evidence she provided. 

• NHSBSA has a duty to act reasonably and fairly: it is unreasonable for NHSBSA to 

require Ms T to obtain evidence from employers that no longer exist, when the NHS 

records retention policy (the Policy) requires all personnel records to be destroyed 

six years after the relevant employment ends. 

• Although NHSBSA will have been aware of the Policy, NHSBSA said to retain SCS 

Ms T had to prove that she held the status in 1991. This is neither fair nor 

reasonable. Furthermore, rather than having to go back to 1991, Ms T only needs to 

provide evidence that she was in a clinical post in 1995. 

• When the Chief Executive joined, Ms T was in the same post that she held when 

the new NHS scheme was introduced in 1995. 
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• Ms T’s decision to spread the cost of her additional membership purchase to age 60 

suggests she either accepted at the time that her NPA had changed back to 60, or 

that she was planning to retire at age 60. If Ms T needed to retire from age 55, she 

ought to have elected to spread the cost of purchasing additional membership to 

age 55. 

•  The estimate and annual benefit statement Ms T’s employer and Ms T generated in 

August 2014 and Oct 2014 respectively shows that NHSBSA would had recorded 

her as having a normal pension age of 60 and not qualifying for SCS. 

• The information that was made available to NHSBSA, when it considered its 

decision, included the Joiner Form. It indicated that Ms T was not employed as a 

nurse. NHSBSA has not been provided with an official job description or person 

specification for the Post.  

• Neither the Health Authority nor Ms T asked NHSBSA to consider retention of Ms 

T’s SCS at any time.  

• NHSBSA took the information Ms T provided into account. However, NHSBSA does 

not consider that to be compelling evidence of the actual person specification or 

duties Ms T was required to undertake in the Post. Notwithstanding this, there is 

nothing that states conclusively that only a qualified nurse could apply for the Post. 
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• In her final appeal, Ms T stated that the Post was within a contract team located 

within the commission arm of the Health Authority. However, before her 

appointment the contract team comprised only of members of the estates team and 

had never included a registered nurse “in post”. 

• In the absence of any evidence to the contrary, NHSBSA concluded that SCS 

would not have applied to the Post. However, it is not clear when Ms T moved to a 

management role: her SCS may well have ended before 1991.  

• It is only possible for Ms T to retain SCS in any subsequent roles after 1993 if SCS 

could have been retained in the Post. Maintaining a nursing registration does not 

guarantee retention of SCS. 

• It is unlikely that the duties of a Chief Executive would meet the criteria for retention 

of SCS. The details provided in Ms T’s CV for the position appear to support this. 

• Due to her career progression, any financial loss Ms T considers she has suffered 

is offset by her higher pension benefits arising from her increased remuneration.  

 

 

 

Adjudicator’s Opinion 

 

• To qualify for an earlier NPA under Regulation R2, it must be an essential 

requirement for Ms T to be a nurse in respect of her various management roles. 

They should involve responsibilities for nursing issues as demonstrated in the job 

specification or person specification.  

• Working as a nurse should have been a significant part of Ms T’s responsibilities, 

independently verified by a formal job description.  
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• The Joiner Form submitted to NHSBSA by the Health Authority, indicated that Ms 

T was not employed as a nurse. Apart from the Assistant Director of Nursing post 

Ms T held from 2007 to 2013, none of the roles she has held since 1991 include 

“nurse” within the job title.  

• Ms T has had various changes in roles since 1991, it seems less likely that all her 

past employers failed to correctly record SCS at the time, or to refer the matter to 

NHSBSA for advice if they were unable to determine her case. 

• It was not until some point between 2001 and November 2010, that NHSBSA 

received information indicating that Ms T retained SCS. NHSBSA subsequently 

received details electronically indicating otherwise. In the Adjudicator’s opinion, Ms 

T’s employers ought to have been suitably placed to make such an assessment.  

• Ms T elected to buy additional service to age 60 in 2001. This seems inconsistent 

with her expectation that her NPA was 55. 

• The Statement does not materially change the outcome in the circumstances. 

• Given the inconsistences in the information provided in the Personalised 

Statements, the Estimate, and the benefit statement Ms T generated in October 

2014, Ms T should have had sufficient cause to question their accuracy.  

• Even if Ms T could demonstrate that it was reasonable for her to have relied on the 

information, the evidence does not support that she entered into any financial 

plans or commitments that she could not later reverse, or mitigate.  

• The complaint should be upheld to the extent that NHSBSA provided conflicting 

and misleading information, and incorrectly restated Ms T’s right to retire from age 

55. NHSBSA also failed to follow up with Ms T’s current employer within a 

reasonable timescale documentary evidence to support the Amendment. This, 

along with NHSBSA’s failure to investigate the reason for the change or update 

made by the respective employer(s) between 2001 and 2010, has likely 

compounded the issue. 

• NHSBSA should make a distress and inconvenience payment of £1,500 to remedy 

that injustice. 

 Ms T did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Ms T provided her further comments but these do not change the outcome. 

I agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Ms T for completeness. 
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Ombudsman’s decision 

 

 

 

 

 

 

 Therefore, I partly uphold Ms T’s complaint. 

 

 
Karen Johnston 

Deputy Pensions Ombudsman 
26 March 2019  


