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Scheme  NHS Pension Scheme (the Scheme) 

Respondent NHS BSA  

Outcome  

 

Complaint summary  

 

Background information, including submissions from the parties 
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“Please confirm the date your new partner moved in with you because your 

husband received his NHS pension under the 1995 Scheme Regulations and 

you may no longer be entitled to receive the pension. 

Your Survivor pension has been suspended pending your reply to prevent an 

overpayment of benefits.” 
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“We have considered the Case Law regarding the applicability of the Doctrine 

of Estoppel to pensions and, in particular, where the representation relied 

upon is contained in explanatory literature like Booklet R. Those decisions 

have emphasised the difficulties of successfully bringing an Estoppel Claim 

based on statements in explanatory literature when the literature 

acknowledges the Supremacy of the Trust Deed and Rules. We believe those 

cases can be distinguished from the present case. Booklet R does not 

acknowledge the Supremacy of the NHS Pension Scheme Rules 1995. 

Indeed, the Rules are not specifically referred to, or highlighted in the Booklet 

at all.” 

 

 

“Each year every NHS pensioner receives a Pensioner Newsletter which is 

published in April each year. Mr [N] would have received the 2006 and 2007 

editions and then [Mrs R] would have received them from 2008 onwards. Each 

newsletter clearly states under the heading – Remarriage, forming a civil 
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partnership or living together as husband & wife or civil partners ‘if you 

receive a NHS survivor’s pension and you decide to re-marry, form a civil 

partnership or live with another person as husband and wife or civil partners, 

you must let us know – it will affect your pension.” 
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Adjudicator’s Opinion 

 

Negligent Misstatement 
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Made by someone who owed a duty of care 

 

 

 

 

Inaccurate statement which could not have been made by somebody exercising 

reasonable care 

 

 

Reasonable reliance 

 

 

 

 



PO-24316 

7 
 

 

The complaint of misrepresentation and the argument for estoppel by 

representation 

 

Clear representation or promise 

 

 

Reasonable and foreseeable reliance 

 

• Mr N joined the Scheme in 1996, and his benefits were governed by Regulation G 

of the NHS Pensions Scheme Regulations 1995 (as amended). The Regulations 

state that should a widow marry or co-habit with another partner, no widow’s 

pension would be payable. Relevant sections of the Regulations are in the 

Appendix. 

 

• Mr N received Booklet R in 2006, when he commenced claiming his benefits and 

he  passed away in 2007. 

• Every year NHS BSA sends a newsletter to pensioner members of the Scheme. 

Following Mr N’s death in December 2007, Mrs R would have been sent the NHS 

newsletter, as she had become a pensioner member of the Scheme. 
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• The newsletters from 2008 onwards informed Mrs R that she needed to contact 

NHS BSA if she was in receipt of a survivor’s pension and had remarried, formed 

a civil partnership or co-habited with a new partner, as it would affect her benefits.  

 

• Therefore, Mrs R ought to have been aware, since 2008, that her widow’s benefits 

could be affected if she remarried or co-habited with her partner. 

Unconscionability, exclusions and limitations 

 

Conclusion – is there an estoppel? 

 

 

The complaint of maladministration 

 

 

 

 

 

 

• Reasonable reliance – her late husband was satisfied and adamant prior to 

his death that her widow’s pension would be paid permanently. He relied on 

Booklet R but would also have relied too, on the statement in the 2007 

newsletter that confirmed that the clause of marriage, cohabitation or civil 

partnership only applied to the pension holder not to the spouse. 
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• There is no mention that a surviving spouse would be affected by such a change 

of circumstances. Therefore, it was reasonable for her and her late husband to 

conclude that her widow’s pension would be paid permanently, regardless of 

subsequent notifications. 

 

 

 

 

 

Ombudsman’s decision 
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 I find that Mrs R could have contacted NHS BSA prior to August 2017, to query how 

her widow’s pension would be affected if she co-habited with her partner. Had she 

done so, she would have been able to mitigate her loss, as she could have made 

alternative arrangements, to offset any loss she would incur as a result of losing her 

widow’s pension. 

 Mrs R considers that the Adjudicator has overlooked the issue of maladministration 

by the Scheme. The estate of a deceased person cannot suffer distress and 

inconvenience. Because I could give no remedy for it in any event, I have not 

enquired further into whether there was maladministration in the way that the Scheme 

communicated with the late Mr N. I have given separate consideration to the question 

of whether there was maladministration involved in the Scheme’s communications 

with Mrs R.  

 I would expect any restrictions on a benefit and any duty to notify the scheme of a 

change in marital circumstances to be drawn expressly to a member’s attention at the 

point when that benefit is granted. That is particularly necessary when the scheme 

has previously issued information of the type contained in booklet R. Mrs R has not 

provided a copy of the letter which accompanied the grant of benefit to her. I have 

made enquiry and unfortunately no copy now exists within the Scheme records either. 

However, the notes which accompanied the widows benefit claim form do exist and 

these clearly drew attention to the need for a surviving spouse to notify the scheme if 

they remarried or cohabited. Mrs N would also have received the newsletter of 2008 

drawing attention to the issue. From this evidence I cannot conclude that there was 

maladministration causing distress and inconvenience in the way that the Scheme 

communicated with Mrs R. 
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 For the reasons stated above in paragraphs 54 to 60, I do not uphold Mrs R’s 

complaint. 

 
Karen Johnston 

Deputy Pensions Ombudsman 
17 September 2019 
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Appendix 
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