PO-24554 The

Pensions
Ombudsman

Ombudsmands Determinati on

Applicant Mr R

Scheme Scottish Motor Auctions Ltd Group Personal Pension Plan (the
Plan)

Respondent Aegon (Scottish Equitable plc) (Aegon)

Complaint Summary

Mr R has complained that Aegon did not carry out the appropriate due diligence when
transferring his pension fund to a Small Self-Administered Scheme (SSAS) administered
by Greenchurch Capital Ltd (Greenchurch).

Summary of the Ombudsmands Determinati

The complaint is not upheld as | am satisfied that Aegon did not breach its regulatory
responsibilities at the time it transferred M
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Detailed Determination

Material facts

1.

9.

Mr R held a Group Personal Pension with Scottish Equitable through his employer,
Scottish Motor Auctions Limited.

On 14 December 2012, Mr R signed a Letter of Authority (LOA) for UK Pension
Transfers Limited (UKPT) to receive information, on request, in relation to the Plan.
This was forwarded to Aegon.

On 17 December 2012, UKPT wrote to Aegon enclosing the above LOA, and

requesting it to fAprovide al/l relevant 1info

private pension arrangements to include plan details and charges, current value
statement and transfer forms. o

On 7 January 2013, Aegon responded to UKPT enclosing details of the Plan and
discharge forms. Within this information, a transfer value of £20,563.21 was stated.

On 25 January 2013, Mr R signed an Aegon transfer instruction form for £20,563.21
to be transferred into the [Mr R] Ltd Pension Scheme.

On 12 February 2013, Greenchurch sent a letter to Aegon saying:

AFurther to [Mr ROS] request please accept
Greenc hur ch Capit al Ltd, as pensionds [sic]
policy to be transferred to the new scheme

On 13 Febrwuary 2013, Greenchurch signed Aeg

payment details for the receiving scheme and indicating that this was an unsecured

pension plan. A date stamp on Aegondés copy
received this form on 14 February 2013.

Also on this date, Greenchurch sent a letter to Aegon saying:

Aépl ease ac c e pconfirmdtionshatiGeentherch Capgal Ltd, as
pensionds [sic], administrators, has regis
with HMRCE

As the registration has recently been submitted we are not yet in possession
of the confirmation letter however we have enclosed a screen print of the
registration confirmation from our HMRC o

The enclosed O0Acknowl edgement of Registrati
notice stated the following:

A T he ]LtdPendion Scheme has been registered by HM Revenue &
Customs (HMRC) on 12/02/2013. Tax relief and exemptions are due from this
dateé 0
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Your Pension Scheme Tax Reference (PSTR) is...You should use this when you
want to view the scheme details online and in all future communications with
HMRC.

HMRC may carry out checks to ensure that the conditions to be a registered
pension scheme for tax relief and exemptio

10. On 14 February 2013, The Pensions Regulator (the Regulator) published guidance
on pensions liberation fraud directed at pension professionals. This is commonly
referred to as ftoheduSec otropitohne giumadgaenrcye used
APension | i bé&epr¢ d@tnorf s assidal ki ng pension tra

11. On page 8 of the Scorpion guidance, the following was stated:
ALooking out for pension | iberation fraud

When processing a transfer request, trustees and administrators may be in a
position to identify the warning signs that suggest that pension liberation fraud
is occurring.

If you are a trustee or administrator, and any of the following criteria apply to a
transfer request you have received, then you may be about to transfer a
member 6s pension t o likerasethhirfundgs. desi gned to

Here are some of the things to look out for:

1 Receiving scheme not registered, or only newly registered, with HM Revenue &
Customs

Member is attempting to access their pension before age 55

Member has pressured trustees/administrators to carry out transfer quickly
Member was approached unsolicited

Member informed that there is a legal loophole

Receiving scheme was previously unknown to you, but now involved in more
than one transfer request

= =4 4 45 2

If any of these statements apply, then you can use the check list on the next page
to find out more about the receiving scheme and how the member came to make
the request. 0o

12. The next two pages of the guidance contained a checklist of activity characteristic of
pension liberation fraud, along with suggestions on the enquiries to make in respect
of these.

13. On 15 February 2013, Aegon sent a letter to Greenchurch saying it had transferred
£2146192 to the | atterbds bank. Aegon confir me
for the Plan.

14. On 22 February 2013, Greenchurch wrote to Aegon saying that there had been an
Aadministrative error |py otvhaeegohamas t[haitc]i t

3
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change the transfer account payment details. It attached a letter from Lloyds Bank
confirming the error and providing new payment details.

5. An internal Aegon email on 25 February 2013
O0@rup CIl ai ms o6 d dima theabowenpayment had been returned to
Aegon where the receiving account was closed.

16. On 15 March 2013, Aegon wrote to Greenchurch to confirm that the above payment
would be made to it. This was authorised and made on 19 March 2013.

17. Just over 4 years | ater, on 1IHe Rdppesentativgd 017,
wrote to Aegon to make a complaint about the transfer. In summary, the points made
were:-

1 Mr R was approached without any regulated advice to transfer his pension to a
SSAS administered by Greenchurch.

1 Greenchurch had never been authorised or regulated by the Financial Services
Aut hority or the Financial Conduct Author
a check was done to confirm this was the case by way of a printout from the
FCA reqister.

1 Mr R was not treated fairly in Aegon allowing this transfer to take place. Mr R
should have been warned of the potential consequences of transferring and
would not have proceeded had he been made aware of the risks.

1 InJanuary 2013, the Regulator published a document referred to as the
OPrinciples and features for good qualit.y
document, reference was made to those running a pension scheme acting in the
best interests of all beneficiaries. The Regulator wanted to see the following in
pl ace in order to mitigate risk: AConfl i c
appropriately and firms are able to demonstrate that they act in the best
interests of all beneficiaries in their decision-ma ki ng processes. 0

1 Further, under the Financial Conduct Authority principles (FCA), providers and
distributors of products and services had various responsibilities that have an
impact on customers, which applied to all authorised firms. In particular,
principles 2, 3, 6 and 7 applied here.

1 COBS 2.21 stated that a firm must act honestly, fairly and professionally in
accordance with the best interests of its clients.

1 Aegon should have considered whether accepting the instruction from
Greenchurch was treating its customer, Mr R, fairly, taking reasonable care and
acting with due skill, care and diligence. The nature and source of the proposed
business was such that Aegon should not have accepted it.

1 Mr R transferred into a single, personal SSAS. His background was the
automotive industry and his pension with Aegon had been invested in balanced
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funds. He had never been a director or shareholder of a company. These facts
should have meant that Aegon fAadded

1 The trustees of Aegon were ffurther bound by Principle 6 of the Principles for
Business. o

1 Aegon should have ensured that it conducted and retained appropriate and
sufficient due diligence on Greenchurch, been satisfied that Greenchurch was
appropriate to deal with and sought appropriate clarification if it had any
concerns.

1 Aegon should have been aware that ordinarily you would not expect to see
clients moving pension monies on an execution only basis and this would only
be relevant for suitably qualified individuals.

1 Aegon should have warned Mr R of the consequences of proceeding with the
transfer. It could have warned Mr R that the chances of the transfer being
suitable were very small.

1 Had Aegon undertaken sufficient due diligence, it would have discovered that it
should not have proceeded without Mr R taking advice. Had it made Mr R aware
of the various points of concern, it is very unlikely that he would have proceeded
with the transfer and he would have sought advice from a regulated individual.

18. 1 understand that Aegon briefly replied to the Representative on 21 April 2017 asking
it to provide a letter of authority for Mr R. This was received by Aegon in March 2018.

19. On 13 March 2018, Aegon responded to the complaint as follows:
e |t did not agree that it had acted incorrectly or caused any loss to Mr R.

¢ In December 2012, it received a LOA to release information to UKPT. This
request was processed and UKPT was sent the information requested. All of its
transfer illustrations stated that it always recommended seeking independent
financial advice before transferring a plan.

¢ |t had an obligation to make sure that any transfer it made was to a pension
scheme regulated by, approved by, and registered with HMRC.

¢ |t had reviewed the transfer from 2013 and was confident that the transfer was
processed as it would expect. It received the appropriate signed paperwork and
carried out the appropriate due diligence checks prior to the transfer. As there
was no indication that the transfer should not be completed, the transfer went
ahead.

* The Representative had said that Aegon’s due diligence checks should have
warned Mr R in respect to the implications of transferring away. Aegon was not
trained or authorised to give financial advice and therefore it would not be in a
position to confirm what the implications or suitability of the transfer might be.

5



PO-24554

¢ |t had acted fairly and reasonably when processing the transfer. Further, in
signing the transfer form, Mr R agreed to the transfer, and the payment for the
transfer was a full discharge of Aegon’s liability under the Plan.

Summaryof MrR6s position
20. Mr R’s position is as set out in the Representative’s letter to Aegon of 11 April 2017.
Summary of A e g csip@sition

21. Mr R’s position is that Aegon did not perform appropriate due diligence prior to
transferring his pension fund in February 2013. In order for Aegon to be considered
negligent it would need to be demonstrated that it fell below the standards of a
competent pension provider and administrator, acting reasonably, with reference to
the standards at the time of the transfer.

22. ltreceived a request on 12 February 2013 from Greenchurch with completed
paperwork for the transfer of Mr R’s pension fund. At the time, its transfer process
involved making the following checks:

1 Was the transfer paperwork fully completed and signed by the policyholder? In this
case, it was satisfied that the transfer paperwork had been fully completed, giving
Aegon a clear instruction from Mr R to make the transfer, a discharge of its
obligations and confirmation from the receiving scheme that they would accept the
transfer.

1 Was the receiving scheme a registered pension scheme? A check was made with
HMRC who confirmed that the [Mr R] Limited Pension Scheme had been
registered by them and held a PSTR number. This meant that Mr R had a
statutory right to transfer his pension plan, under the terms of the Pension
Schemes Act 1993.

T Did the scheme or scheme adfmmancial &ti rmeet are aandy
list of parties which they were concerned about? At the time of the transfer, neither
the [Mr R] Limited Pension Scheme or Greenchurch appeared on the list, although
Greenchurch was added some months arédt er Mr

23. It had enhanced the due diligence performed on transfers since this period, having
received guidance from the Regulator and various incarnations of the Pension Scams
Industry Group’s Code of Good Practice. However, this request to transfer was
received just days before the Regulator made their announcement to the industry on
how to tackle pension scams, on 14 February 2013.

24. Its position was that the checks performed at the time of processing Mr R’s request to
transfer out were those of a competent pensions provider and administrator acting
reasonably, and were in line with the industry standard at the time. As a result, it
refuted the suggestion that it acted negligently. It was not liable to compensate Mr R
for any losses he may have suffered as a result of the transfer.
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25.

26.

27.

28.

29.

30.

Mr R had referred to the FCA'’s Principles of Business and argued that the failure of
Aegon to refuse to transfer his pension amounted to a failure to meet the standards
set by the FCA and treat him fairly. It did not accept that it fell below the standards
which were prevalent and reasonable at the time of the transfer.

The Pensions Ombudsman’s Office (TPO’s Office) had considered several
complaints relating to the due diligence performed by providers and administrators
around the time of the Regulator’s announcement in February 2013, including in the
Determination of Mr R’s complaint about the Prudential Personal Pension Scheme
(PO-21243). These cases followed the approach set out in the Determination of Mr
Hughes’ complaint concerning Aviva (PO-6375). In short, they identified the guidance
given by the Regulator in February 2013 to be a point of change, but also that it was
reasonable to allow providers and administrators a short time in which to consider the
guidance and implement processes which incorporated its recommendations.

Mr R’s request to transfer his pension was received two days before the Regulator
issued its guidance and was already being processed at the time that announcement
was made. Its file showed that it wrote to Greenchurch on 15 February 2013,
confirming that the transfer had been made. It received a letter dated 22 February
2013, from Greenchurch, saying that there had been an error with the scheme’s bank
account and that it wished to change the transfer account details.

Following this, the transfer payment was returned to Aegon and re-allocated on 16
March 2013. On 15 March 2013, Aegon wrote to Greenchurch to confirm that the
payment would be made; this payment was authorised and made on 19 March 2013.
It was not aware of any further warning signs having come to light between the first
and second transfer payment.

In respect to a question posed by TPO’s Office regarding whether it had considered
temporarily suspending transfers around the time of the issuance of the Scorpion
guidance should it have needed time to review its literature and processes, Aegon
processes large volumes of transfer requests every day. It has a legislative obligation
to complete these transfers within six months and legal obligations to ensure it
completes transfers timeously and without undue delay. It has regulatory obligations
to ensure that there are appropriate and proportionate processes and controls in
place. The Scorpion guidance was not binding on providers but did set out a new
standard of best practice and strengthened the hand of providers to delay suspicious
transfers.

To implement the Scorpion guidance, it was required to analyse this guidance, advise
the business on how the recommendations would be introduced, draft new
procedures and template letters to customers, and make sure this was all done in a
controlled manner, with appropriate governance. The effect of suspending all
transfers would be that customers would not receive the expected transfer value for
their pensions and could even suffer financial loss. This might have also been viewed
as being a breach of its competition law obligations. All these factors had to be
weighed up.
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31. The Ombudsman had recognised this challenge in previous decisions, most recently
in the complaint by Mr Z against Sun Life Financial of Canada (PO-27901), where he
stated: “| deem it reasonable to allow SLOC, as a provider, the necessary time to
implement changes arising from this [the Pensions Regulator’'s Scorpion guidance]. In
line with previous Determinations, | consider a three-month period, from 14 February
.

Conclusions



