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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Steven Brown

	Scheme
	Royal London Personal Pension Plan  (the Plan)

	Respondent(s) 
	Royal London Group (Royal London)


Subject

Mr Brown complains that he was not informed that the with-profits fund in which the Plan was invested had been closed to new business. 

The Pensions Ombudsman’s determination and short reasons

The complaint should not upheld against Royal London because there was at the time no regulatory or other requirement to inform Mr Brown that the with-profits fund had closed to new business.   
DETAILED DETERMINATION
Material Facts
1. In 1995 Mr Brown was sold an Abbey National Life personal pension by Abbey National. Mr Brown had three separate policies in the Plan. Policy 4417909 (protected rights) was 100% invested in the with-profits fund. The remaining two policies 4083540 and 4234020 (non-protected rights) were each divided 50/50 between the managed fund and with-profits fund.
2. Royal London are the respondent to this complaint because Abbey National sold their pension business to Phoenix Life Assurance Limited.  Then, in 2008 Royal London Mutual Insurance Society Ltd bought Phoenix Life Assurance Ltd and the with-profits investments were invested in a sub-fund in Royal London’s own with-profits fund. 
3. In 2003 Abbey National closed the with-profits fund to new business. Mr Brown says that he did not find out about this until September 2012.  He says that had he been told in 2003, then he would have made arrangements to transfer his with-profits fund or his entire pension to another pension provider. 

Royal London’s evidence about the 2003 closure
4. In correspondence with Mr Brown, Royal Life have said “In 2003/04 a significant project was undertaken by Abbey National to review the long term strategy of its With Profits Fund. This resulted in a restructure of the Fund and reductions to asset shares.”

5. Royal London added that, “The Financial Services Authority…was closely involved throughout the process and all With Profits policyholders were mailed to advise them of the changes, the reasons behind them and possible impact on their policies…”

6. Royal London have provided copies of material which they say Abbey National sent to all policyholders in April 2004. 

7. A standard letter (headed “Letter 6 – Pension Customers”) said that there would be no annual bonus in 2004 and that there had been changes in the investment strategy. That letter cross referred to an enclosed leaflet headed “Questions and Answers” booklet which gave more detail. Neither document referred to the fund being closed to new members.

8. A separate “Report to Policyholders” directed to with-profits fund policy holders said towards the end (on the sixth page) under a heading “New Business Plans and Premium Rates”, “The Fund no longer accepts new policies.”

9. Royal London also say that Abbey National sent policyholders a booklet in April 2005 “Update: what’s new? Changes to our Principles and Practices of Financial Management”. This booklet does not say that with-profits fund had closed to new business in April 2004. 

10. Royal London add that in January 2009 they sent policyholders a letter explaining that they had taken over from Phoenix Life. They enclosed a booklet titled, “A guide to how we manage the With Profits Sub-Fund” with their letter. In this booklet, under section 9, “What business risks might affect my payout?” Royal London said: “The Fund is closed to new business and the main business risk which can directly affect the fund is the guarantee costs.”

Mr Brown’s claimed loss
11. Mr Brown says his loss should be calculated on the basis of a switch to the managed fund in 2003.  He does not say that he would have made that switch, merely that he would have moved elsewhere, had he been told that the with-profits fund was closed to new business. In effect he says that as he cannot provide evidence of the particular funds or providers he would have transferred to in 2003, the managed fund is a reasonable proxy. 
Regulatory requirements

12. Royal London and its predecessors are regulated by what was then the Financial Services Authority (FSA) (now the Financial Conduct Authority).

13. The FSA released Policy Statement (PS05/1) in January 2005. This statement introduced changes to the Conduct of Business (COB) handbook which took effect from 30 June 2005. COB 6.12.94R said: 
“A firm must: 

(1) inform the FSA and its with-profits policyholders within 28 days; and 

(2) submit a run-off plan to the FSA as soon as reasonably practicable and, in any event, within three months, 

of first ceasing to effect new contracts of insurance in a with-profits fund.”

14. COB 6.12.95R added that: 
“For the purposes of COS 6.12.94R, a firm will be taken to have ceased to effect new contracts of insurance in a with-profits fund: 

(1) When any decision by the governing body to cease to effect new contracts of insurance takes effect; or

(2) Where no such decision is made, when the firm is no longer: 

a. Actively seeking to effect new contracts of insurance in the fund….”

Summary of Mr Brown’s position  
15. Mr Brown says that Royal London have not answered the simple question of why they did not inform him that the with-profits fund closed to future business. They have not supplied any documentation which can support their assertion that they did. 
16. Mr Brown says that he did not receive any of the enclosed booklets which Royal London say Abbey National or they sent. He adds that even in the booklets it is unclear that the with-profits funds have closed to new business. 
17. Mr Brown says that Royal London failed in their duty of care to inform him of the changes which affected the Plan. 

18. Mr Brown says that while COB 6.12.94R was effective from June 2005, prior to this Royal London (formerly Abbey National) had a duty of care under the “Principles For Business”, which were issued by the FSA in December 2001. He refers to principle 7, which said, “A firm must pay due regard to the needs of its clients and communicate information to them in a way that is clear, fair and not misleading.” 
Summary of Royal London’s position  
19. Royal London say that Financial Services Authority were closely involved with the process and Abbey National did send mailing to policyholders. When asked by my office for copies of correspondence exchanged between the Financial Services Authority and Abbey National, Royal London said that they are unable to locate them. 
20. They do not agree with Mr Brown because they believe that he was kept updated about the changes made to the with-profits fund. 
Conclusions

21. The Policy Statement was effective from 30 June 2005. COB 6.12.94R said that with-profits providers must inform policyholders within 28 days from when they cease effecting new with-profits contracts. 
22. Abbey National with-profits fund closed in April 2004.  It was not until a year later that FSA’s COB 6.12.94R (referred to in paragraph 14) said that with-profits providers must inform policyholders within 28 days from when they ceased effecting new with-profits contracts.  So Abbey National were not under any regulatory obligation to notify with-profits policyholders in April 2004. 

23. I accept that Abbey National would have been engaged with the FSA at the time. It is not known what form the correspondence took, but it would seem that FSA did not impose any particular requirement in anticipation of COB 6.12.94R.

24. Mr Brown refers me to the “Principles for Business”. Those are high level principles about the treatment of customers.  I do not think it is possible to extract from principle 7 a much more specific requirement to notify policy holders of the closure of the fund. Indeed, since it is likely that FSA were aware of Abbey National’s approach, it seems that FSA themselves considered that their principles had been met.
25. In the circumstances, I cannot uphold the complaint.
Tony King 
Pensions Ombudsman 
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