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Ombudsman’s Determination 

Applicant Mr N  

Scheme  Zest Projects Pension Scheme (the 

Scheme) 

Respondents James Hay Partnership (James Hay) 

Planning Together (Planning Together) 

Outcome  

 

 

Complaint summary  

 

Background information, including submissions from the parties 

 Over the course of July 2015, Planning Together corresponded with James Hay 

about the possible establishment and administration of the Scheme on behalf of four 

individuals linked to Zest Projects Limited.  

 Eventually, an arrangement was proposed whereby the Scheme would be 

established with a series of bank accounts alongside investment accounts, which 

would allow the member trustees of the Scheme to invest their funds individually. 

 On 20 August 2015, Planning Together issued a suitability report to Mr N, and the 

three other prospective members. The recommendation was to establish the Scheme 

and transfer in other pension funds in order to purchase a commercial property.  
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 The recommendation letter stated:  

“We have established a Small Self-Administered Scheme (SSAS) and 

consolidated your pension assets within the arrangement to enable you to 

purchase the commercial premises…  

You agreed the property ownership to be split 25% each with Paul to initially 

fund Chris’s shortfall. The intention is for Chris to have made a contribution by 

the time the VAT is returned so that he will be in a position to equalise at that 

time.  

We are to establish individual bank accounts into which the balance of the 

Transfer Values will be paid together with your own proportion of rental and 

future contributions. At our last meeting we discussed an investment strategy 

for these funds which we detail below.  

The SSAS operates on a pooled fund approach where particular assets can either 

be specifically or notionally earmarked, this allows the facility to trade assets, which 

is not available to SIPP. Because of the pooling of assets the cost of administration 

is lower... 

Planning Together are allocated a dedicated Account Executive, who handles all 

day to day administration of our clients’ plans… 

Remuneration 

As detailed in our fee agreement an initial fee of £1,500 will be charged to meet the 

costs of our advice and implementation of this recommendation, and £500pa 

thereafter… 

SSAS : Investment Recommendation 

Attitude to Risk 

We have completed a risk questionnaire resulting in a risk profile 6, detailed below 

and I recommend the funds are invested within a Fidelity Investment Account. 

... 

The other associated charges are as follows: 

Adviser Charge – On-going services 0.75%” 
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“…I trust it can be treated as a priority, I emailed [James Hay employee] on 

the 6th June asking had the pooled account been split into the individual 

accounts and have heard nothing since, bearing in mind the stockmarket has 

gone ballistic I hope we are not going to be faced with a compensation claim 

for loss of profit, if we are it will be batted straight to James Hay.”  

 

 

 

“To confirm our earlier discussion that the pension fund cash element has yet 

to be reconciled by James Hay. As such the funds have not yet been invested 

as identified in line with our chosen risk profile. This is obviously disappointing 

and very concerning given the slump in the period since June. You have 

stated that James Hay have agreed to make recompense for any losses as a 

result of the delay in investing the cash element which is reassuring.” 

 

“Following our various conversations as you are aware the 4 members made 

transfers into the SSAS in order to fund the property purchase. The agreement 

was that they would all own an equal share of the property and [another 
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member trustee] also made contributions to ensure his 25% share. The James 

Hay administrator at outset was [James Hay employee] and he insisted that as 

part of the initial process we obtained Barclays mandates for each member to 

take their excess cash over and above what was required to fund the 

purchase and costs so that individual investment accounts could be 

established for [the member trustees], there would be no excess for [a 

member trustee] initially but this would start building as the rent started rolling 

in. The VAT was refunded at the beginning of May which we did not pick up on 

at the time and I then emailed [James Hay employee] in June as attached. 

Subsequently [a member trustee] started going through divorce proceedings 

so the instruction was for his excess to remain in cash. We are still waiting for 

James Hay to confirm the cash balances held in [Mr N’s] and [a member 

trustee’s] individual accounts, I have still not been able to discuss their 

investment strategies although we completed risk profiles and therefore we 

know the funds where they would have been invested. The Scheme position 

has now changed, the company have suffered a down turn in their business 

and for this reason they have accepted an offer for the premises however, it 

does not alter the fact that we still have to calculate the losses suffered by [the 

member trustees] due to James Hay’s lack of activity over the past 6 months. 

We also have to confirm to [a member trustee] how much cash he has 

available for his pension share. I have asked Zest to check what rental 

payments have been made which they are to confirm. As you will see from the 

attached emails, I have drawn to James Hay’s attention on more than 1 

occasion that there will have to be a calculation of loss due to delays and 

maladministration. I trust you will get back to me within days with a timescale 

rather than the usual situation where we have to chase.”  

 On 13 January 2017, a call note shows that Planning Together and James Hay 

discussed the situation. It was agreed that James Hay would review whether it would 

be possible for earmarking to be backdated to the outset of the Scheme. 
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Adjudicator’s Opinion 
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 Mr N did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. James Hay and Planning Together accepted the Adjudicator’s 

recommendations. Mr N provided additional comments. 

 Having reviewed the case, I took the view that the loss calculation proposed by the 

Adjudicator did not adequately reflect Mr N’s losses. I instructed the Adjudicator to 

inform Planning Together that, as it maintains standardised portfolios for clients of 

different risk appetites the portfolio that Mr N’s funds would have been invested in can 

be modelled with a reasonable degree of confidence and I proposed to uphold the 

complaint and award redress on that basis. Planning Together did not accept that 

proposal and made additional comments which I will address below. 

 Apart from the proposed redress, I agree with the Adjudicator’s Opinion and I will 

respond to the key points made by Mr N and Planning Together for completeness. 

Ombudsman’s decision 
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“The redress proposed is wholly unsuitable and severely punishes our firm for 

the failings of others. In times of great market volatility that we have been 

experiencing over the past 5 to 6 years, we very rarely invest our clients cash 

into funds in one lump sum, we phase the investment in an attempt to buy in 

the dips and very conveniently, world stock markets suffered a big dip in the 

1st quarter of 2018 and did not recover until the end of that year, a large part of 

the growth experienced over the previous 2 years would have been pulled 

back by the end of January 2018” 

 

 

 

 I uphold Mr N’s complaints against Planning Together and James Hay. 

Directions  

 

(i) undertake a loss assessment using the model portfolio appropriate for the risk 

profile 6, as set out in the suitability report and compare the performance of the 

model portfolio against the performance of Mr N’s share of the Scheme between 

16 April 2016 and 11 December 2017, when the new IFA was appointed;  
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(ii) for the purpose of establishing Mr N’s share of the Scheme, Planning Together is 

to use the share split calculated in its email dated 29 February 2016, which for Mr 

N was “55.13% = £53,140”, account is to be taken of the additional funds received 

when the VAT refund was paid; 

(iii) should a financial loss be identified, Planning Together is to pay the loss into the 

pension arrangement of Mr N’s choosing; and 

(iv) pay Mr N £1,000 for the serious distress and inconvenience which he has 

suffered. 

 

(i) pay Mr N £1,000 for the serious distress and inconvenience he has been caused 

and refund to him the Transfer Out Fee. 

 

Anthony Arter 

Pensions Ombudsman 
13 November 2019 

 


